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IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GENERAL TRUCK DRIVERS, CHAUFFEURS, WARE- 

- HOUSEMEN & HELPERS, LOCAL 270 OF THE 

_ INTERNATIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
HELPERS OF AMERICA, AFL-CIO, ET AL., 


Petitioners, 
v. 


| NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


DESIGNATION OF RECORD 
TO BE PRINTED 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 


The above-named parties hereby jointly designate the fol- 
lowing parts of the record to be printed as a joint appendix 
in accordance with the rules of this Court: 


1. Relevant docket entries 


| 2. Prehearing conference stipulation, and approval of 
this Court dated September 6, 1957. 


_ 8. Complaint dated August 23, 1956. 
4. Answer dated August 30, 1956. 
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5. The Board’s decision and order, dated March 29, 1957, 
and attached intermediate report. 


6. The following portion of the transcript of testimony: 
From p. 245, 1. 25, through p. 255, 1. 20. 


Hersert S. THATCHER, 
Counsel for Petitioner. 


SrepHen Leonarp, 

Associate General Counsel, 
National Labor Relations Board, 
Counsel for Respondent. 


September 24, 1957. 


CHRONOLOGICAL LIST OF RELEVANT 


DOCKET ENTRIES 


GENERAL TRUCK DRIVERS, CHAUFFEURS, WARE- 
HOUSEMEN & HELPERS, LOCAL 270 OF THE 
INTERNATIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
HELPERS OF AMERICA, AFL-CIO, et al. 


8. 1.56 
8.23.56 
* 8.29.56 
9.11.56 
9.12.56 
11. 6.56 


11. 6.56 
11.26.56 
3.29.57 


15-00-50 


Charge filed 

Complaint and noice of hearing issued 
Petitioners’ answer to complaint sworn to 
Hearing opened 

Hearing closed 

Trial Examiner’s Intermediate Report and 
Recommended order issued 

Order transferring case to the Board 
Petitioners’ exceptions received 

Decision and Order issued 


= Respondent before the Board. 





IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GENERAL TRUCK DRIVERS, CHAUFFEURS, WARE- 
HOUSEMEN & HELPERS, LOCAL 270 OF THE 
INTERNATIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
HELPERS OF AMERICA, AFL-CIO, ET AL., 


Petitioners, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, stipulate and 
agree as follows with respect to the issues, the date for the 
filing of the briefs and joint appendix, and the contents of 
the joint appendix: 


I. SraTEMENT OF THE ISSUE 


Whether the Board properly concluded that, in the cir- 
cumstances of this case, the union’s picketing at the New 
Orleans Port of Embarkation violated Section 8(b) (4) (A) 
-and (B) of the National Labor Relations Act, as amended. 
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Il. Tue ContTENTsS OF THE JOINT APPENDIX 


The portions of the record to be printed as a joint ap- 
pendix shall consist of: 


a. Relevant docket entries. 
b. Complaint dated August 23, 1956. 
ec. Answer dated August 30, 1956. 


d. Decision and Order of the Board, dated March 29, 
1957, and attached intermediate report. 


e. Such parts of the transcript of testimony as the par- 
ties may designate to explicate the trial examiner’s findings 
of fact as set out in pp. 3 through 7 of the intermediate 
report, which findings of fact are accepted as correct and 
proper in all respects. 


IU. Dares ror Firrve or Briers anp Jornt APPENDIX 


Petitioner’s opening brief and the joint appendix shall 
be filed on or before October 15, 1957. 
Respondent’s brief shall be filed on or before November 
15, 1957. 
Petitioner’s reply brief, if any, shall be filed on or before 
December 5, 1957. 
Hersert §. THATCHER, 
Counsel for Petitioner. 


StepHEeN LEonarp, 

Associate General Counsel, 
National Labor Relations Board, 
Counsel for Respondent. 


September 23, 1957. 





IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13968 


GeneRaL Truck Drivers, CHAUFFEURS, 
WarkEHOUSEMEN & Hewpers, Locan 270 
OF THE INTERNATIONAL BROTHERHOOD OF 
TEaMSTERS, CHUFFEURS, WAREHOUSEMEN 
& Herrers or America, AFL-CIO, ev At., 


Petitioners, 
v. 


Nationat Lasor Revations Boarn, 


Respondent. 
Before: Washington, Acting Chief Judge, in Chambers. 


ORDER 


Upon consideration of the prehearing conference stipula- 
tion submitted by counsel for both sides in the above case, 
it is 

ORDERED that the aforesaid stipulation be approved 
and that the Clerk be, and he is hereby, directed to file said 
prehearing conference stipulation forthwith. 


It is FURTHER ORDERED that the prehearing con- 
ference stipulation be printed in the joint appendix and 
shall control further proceedings in this case unless modi- 
fied by further order of this Court. 


Dated: September 6, 1957. 
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Untrep StaTes or AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD FIFTEENTH REGION 





GeneraL Truck Drivers, CHAUFFEURS, 
WakEHOUSEMEN & Hetrers, Locat 270 
OF THE INTERNATIONAL BROTHERHOOD OF 
Teamsters, CHUFFEURS, WAREHOUSEMEN 
& Hextrers or America, AFL-CIO, 


AND 


InTERNATIONAL BroTHERHOOD oF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
Hewpers or America, AFL-CIO, 
Case No. 
saa 15-CC-50 
Morray W. Mmuer, Trustee ror Locan 
No. 270 or THE INTERNATIONAL BRoTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN & Hetpers or America, AF'L- 
CIO, 
AND 


Rosert L. Diaz, Jr., anp Warren G. Draz, 
Sr., DOING BUSINESS aS D1az DrayaGE 
CoMPANY 


COMPLAINT 


It having been charged by Robert L. Diaz, Jr., and 
Warren G. Diaz, Sr., doing business as Diaz Drayage Com- 
pany, that General Truck Drivers, Chauffeurs, Warehouse- 
men & Helpers Local 270 of the International Brotherhood 
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of Teamsters, Chauffeurs, Warehousemen & Helpers of 
America, AFL-CIO, herein called Respondent Local 270; 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, AFL-CIO, herein 
called Respondent Teamsters; and Murray W. Miller, 
Trustee for Local No. 270 of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen & Helpers of 
_ America, AFL-CIO, herein called Respondent Miller; here- 
in collectively called Respondents, have engaged in and are 
now engaging in certain unfair labor practices affecting 
commerce as set forth and defined in the National Labor 
Relations Act, 61 Stat. 136, as amended, herein called the 
' Act, the General Counsel of the National Labor Relations 
_ Board, herein called the Board, on behalf of the Board, 
has caused the Acting Regional Director for the Fifteenth 
_ Region, as agent for the Board, designated by the Board’s 
Rules and Regulations, Series 6, Section 102.15, to issue 
this Complaint and allege as follows: 


i. 


Respondent Local 270 Respondent Teamsters are labor 
organizations within the meaning of Section 2 (5), 8 (b) 
and 10 (1) of the Act, and at all times material herein have 
been and are now engaged in promoting and protecting the 
interests of their employee members and in transacting 
business. 


2. 


At all times material herein, Respondent Miller was, and 
is, the Trustee for Respondent Local 270, duly appointed 
_by Respondent Teamsters in accordance with its Constitu- 
tion, to take charge and control of the affairs of Respond- 
ent Local 270 under the supervision of Respondent Team- 
_sters. Respondent Teamsters, through said Trustee, at all 
times material herein, has had full and complete control 
_ over the affairs, business and transactions of Respondent 
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Local 270, and possession of the funds, books, papers and 
other properties of Respondent Local 270. By virtue of 
said trusteeship, Respondent Miller, at all times material 
herein, has been an agent of Respondent Teamsters within 
the meaning of Sections 2 (13, 8 (b) and 10 (1) of the Act. 


3. 


Robert L. Diaz, Jr., and Warren G. Diaz., Sr., are co- 
partners doing business as Diaz Drayage Company, herein 
called Diaz, with their principal office and place of business 
at 2017 Law Street, New Orleans, Louisiana, and are en- 
gaged in the business of local trucking and hauling of pe- 
troleum products from the terminals of various oil com- 
panies to the docks and wharves at the Port of New Orleans 
for export in interstate and foreign commerce. During the 
year ending December 31, 1955, which period is representa- 
tive of all times material herein, Diaz received approxi- 
mately $150,000 for such services rendered to Delta Petro- 
leum Company, McMillan Petroleum Corporation and 
American Liberty Marketing Company, each of which sells 
and ships goods valued in excess of $100,000 annually to 
points outside the State of Louisiana. 


4, 


For some period of time, and at all times material herein, 
the oil products delivered by Diaz employees to the docks 
and wharves at the Port of New Orleans and unloaded by 
them were customarily checked by employees of Ryan 
Stevedoring Company, whose employees are members of 
or are represented by Dray Clerks Union Local No. 1655, 
International Longshoremen’s Association, Independent. 


5. 
Since in or around June, 1956, Respondents, through 
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Respondent Local 270, have been engaged in a campaign 
to force or require Diaz to recognize them as the collective 
_ bargaining representative of Diaz’ employees. 


6. 


At no time material herein have Respondents, or any of 
them, been certified under the provisions of Section 9 of 
the Act as the collective bargaining representative of any 
of Diaz’ employees at its New Orleans terminal. 


‘é 


In furtherance of their objectives set forth in paragraph 
'5 above, since on or about August 1, 1956, Respondents 
have picketed Diaz’ office, terminal and garage located at 
2017 Law Street, New Orleans, Louisiana, where Diaz’ 
_ truck drivers and helpers report daily in the course of their 
employment. 

8. 


Also in furtherance of their objectives set forth in para- 
graph 5 above, since on or about August 1, 1956, Respond- 
ents have picketed at the wharves and docks at the Port 
of New Orleans whenever a truck driven by a driver em- 
ployed by Diaz arrived at said wharves and docks to deliver 
Delta Petroleum products for shipment and have continued 
the picketing as long as such truck remained on said 
premises. 

9. 


On August 1 and August 2, 1956, at the Pauline Street 
| wharf in the Port of New Orleans, authorized pickets of 
- Respondents distributed to employees of Ryan Stevedoring 
Company and other employers leaflets upon which the fol- 


lowing language appeared: 





, 
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“THIS PICKET IS DIRECTED AT THE 
EMPLOYEES OF DIAZ DRAYAGE COMPANY. 
WE ARE ATTEMPTING TO ORGANIZE THE 
EMPLOYEES OF DIAZ DRAYAGE COMPANY. | 
THIS IS ALL I CAN TELL YOU | 
ACCORDING TO LAW.” | 


10. 


On or about August 1 and August 2, 1956, Respondents, | 
by and through their authorized pickets, picketed at the | 
Pauline Street wharf at the Port of New Orleans with 
picket signs reading as follows: 


“ORGANIZATIONAL 
PICKET 
DIAZ DRAYAGE CO. 
DIAZ EMPLOYEES 
IS NON-UNION 

JOIN OUR UNION 

FOR BETTER WAGES AND 
WORKING CONDITIONS 
GEN. TRUCK DRIVERS LOCAL 270 

AF. OF L. Cc. L 


il, 


As a consequence of Respondents’ acts and conduct set 
forth in paragraphs 8, 9, and 10 above and of other acts 
and conduct by Respondents, employees of Ryan Stevedor- 
ing Company and of other employers, have refused to 
check, clerk, transport or otherwise handle or work on 
goods and commodities hauled to the docks and wharves at : 
the Port of New Orleans by Diaz. 


12. 


By their acts and conduct set forth in paragraphs 8, 9 
and 10 above, and by orders, directions, instructions, re- 
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quests, appeals, solicitation, and by other means, Respond- 
ents have engaged in, and have induced and encouraged 
employees of Ryan, and of other employers, to engage in 
_ strikes or concerted refusals in the course of their employ- 
ment to transport, or otherwise handle or work on goods, 
articles, materials or commodities or to perform services 
for their employers. 


13. 


Objects of Respondents’ acts and conduct set forth in 
paragraphs 8, 9, 10, 11 and 12 above, were and are: 

(1) to force or require Ryan and other employers and 
persons to cease handling, transporting or otherwise deal- 
ing in the products hauled by Diaz, and to cease doing 
business with Diaz; and 

(2) to force or require Diaz to recognize or bargain 
_with Respondents, or some of them, as the collective bar- 
gaining representative of Diaz’ employees, although none 
of Respondents has been certified as the representative of 
any of such employees in accordance with the provisions 
of Section 9 of the Act. 


14. 


Respondents, by the acts described in paragraphs 8 
through 13 above, and by each of said acts, have engaged 
in and are now engaging in unfair labor practices affecting 
‘ecommerce within the meaning of Section 8 (b) (4) (A) 
and (B) and Section 2 (6) and (7) of the Act. 

Signed at New Orleans, Louisiana, this 23rd day of 
August, 1956. 

Cartes M. PascHat, JR., 
Acting Regional Director, 
National Labor Relations Board, 
Fifteenth Region, 820 Lowich 
Building, 2026 St. Charles Ave- 
nue, New Orleans, 13, Louisiana. 
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Unrrep States or AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 
FIFTEENTH REGION 





In the Matter of: 


GeneRaL Truck Drivers, CHAUFFEURS, 
WaREHOUSEMEN & Hextpers Loca 270 or 
TramMsTeRS, CHAUFFEURS, WAREHOUSE- 
meN & Hetpers or America, AFL-CIO 


and 


INTERNATIONAL BroTHEeRHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
Hevrers or America, AFL-CIO Case No. 


endl 15-CC-50 


Morray W. Muusr, Truster ror Locan 
270 oF THE INTERNATIONAL BRoTHERHOOD 
oF TEamsTERS, CHAUFFEURS, WAREHOUSE- 
men & Hetpers or America, AFL-CIO 


and 


Rosert L. Diaz, Jz., anp Warren G. 
Diaz, Sz., Domne Busryess as Diaz Dray- 
AGE CoMPANY 





ANSWER OF RESPONDENTS 


Come now Murray W. Miller, Trustee for Local 270 of 
the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, AFL-CIO, Interna- 
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tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
‘men & Helpers of America, AFL-CIO, General Truck 
Drivers, Chauffeurs, Warehousemen & Helpers Local 270 
of the International Brotherhood of Teamsters, Chauffeurs, 
-Warehousemen & Helpers of America, AFL-CIO, Respond- 
ents herein, and file this their answer to the complaint 
‘issued by John F. LeBus, Regional Director of the Fif- 
‘teenth Region of the National Labor Relations Board: 


A; 


Respondents admit the allegations contained in para- 
graphs 1, 2, 3, 4, 5, 6, 7, 8, 9 and 10 of the complaint. 


2. 


Respondents deny the allegations contained in paragraph 
11 of the complaint except that on information and belief 
‘some employees of Ryan Stevedoring Company have re- 
fused to handle or work on goods and commodities hauled 
to the docks and wharves at the Port of New Orleans by 
Diaz. 

3. 

Respondents deny the allegations contained in para- 

graphs 12, 13 and 14 of the complaint. 


4. 


And further answering, Respondents admit that repre- 
sentatives of Respondent local union have picketed the 
trucks of Diaz in a lawful manner pursuant to rules for 
permissible ambulatory picketing laid down by the Na- 
tional Labor Relations Board in the matter of Moore- 
Drydock Company. 


WHEREFORE, Respondents pray that this answer be 
termed good and sufficient and that this complaint against 
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Respondents be dismissed in its entirety and for all general 
and equitable relief. 
FRep J. CassIBry, 
Attorney for Respondents, 
1240 N. B. C. Bldg., 
New Orleans, Louisiana. 


PARISH OF ORLEANS 
STATE OF LOUISIANA 


Before me, the undersigned authority, personally came 
and appeared, FRED J. CASSIBRY, who, after being duly 
sworn, deposed and said: That he is the attorney for 
Respondents in the foregoing Answer; that he has read 
same and all the allegations and facts therein contained 
are true and correct to the best of his knowledge, informa- 
tion and belief. 

Frep J. Cassipry. 
SWORN TO AND SUBSCRIBED 
BEFORE ME THIS 29TH DAY 
OF AUGUST, 1956. 
F. Irwin Dymonn, 
Notary Public. 


POWER OF ATTORNEY 


Know all men by these presents, that I, Charles Winters, 
President and Business Manager of Local 270, General 
Truck Drivers, Chauffeurs, Warehousemen and Helpers, 
AFL-CIO, acting for and on behalf of the Executive Board 
of said local and acting pursuant to their instructions, set 
out in a Resolution adopted by the said Executive Board 
on August 14, 1956, a copy of which is attached and made 
a part hereof, have made, constituted and appointed, and 
by these presents do make, constitute and appoint Fred J. 
Cassibry true and lawful attorney for Local 270, General 
Truck Drivers, Chauffeurs, Warehousemen and Helpers, 





15 


AFL-CIO and in its name, place and stead to file all neces- 
sary pleadings in the matter of General Truck Drivers 
Local 270, et al, Case No. 15-CC-50 now pending before 
the National Labor Relations Board and giving and grant- 
ing into said attorney full power and authority to do and 
perform all and every act and thing whatsoever requisite 
and necessary to be done in and about the premises, as 
fully to all interests and purposes as it might or could do 
if personally present, with full power of substitution and 
revocation hereby ratifying and confirming all that said 
attorney or his substitute shall lawfully do or cause to be 
done by virtue hereof. 


In witness whereof, I have hereunto set my hand and 
seal, this 11th day of September, 1956, sealed and delivered- 
presence of. 


' James R. Lamy CuHartes D. WINTERS. 
CLARENCE R. DENNIES 


STATE OF LOUISIANA 
PARISH OF ORLEANS 


Be it known, that on the 11th day of September, 1956, and 
before me, Burton G. Klein, a notary public in and for the 
Parish of Orleans, State of Louisiana, duly commissioned 
and sworn, personally came and appeared CHARLES 
WINTERS to me personally known, and known to me to 
be the same person described in and who executed the 
above Power of Attorney and he acknowledged the above 
Power of Attorney to be his act and deed. 


In testimony whereof I have hereunto subscribed my 
name and affixed my seal of office, the day and year last 
above written. 

Burton G. Kier, 
Notary Public. 
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Fred Cassibry, Dymond & Cassibry, 1240 Nat. Bank of 
Commerce Bldg., N. Rins. 

Re: General Truck Drivers, ete. Local 270, et al, and 
Robert L. Diaz, et al Case No. 15-CC-50. 


Pursuant to NLRB regulations, Section 102.21, you 
and/or Charles Winters are hereby authorized to file 
-answer on behalf of International Union and me. 


Murray W. Mrer, 
Chairman & Director. 


RESOLUTION 


Be it resolved by the Executive Board of Local 270, 
General Truck Drivers, Chauffeurs, Warehousemen and 
Helpers, AFL-CIO, that Charles Winters, President and 
General Manager, is hereby authorized and directed to give 
Fred J. Cassibry, Attorney at Law, full power of attorney 
to file all necessary pleadings on behalf of said Local 270 
in connection with any complaint which may be issued as 
a result of charges filed before the National Labor Rela- 
tions Board against Local 270 by Robert L. Diaz, said 
charges bearing the number 15-CC-50. 


That said Charles Winters is further directed and au- 
thorized to take any further steps as is necessary and 
proper in the premises. 


Certified as true copy of Resolution passed unanimously 
by the Executive Board, Local 270, General Truck Drivers, 
Chauffeurs, Warehousemen and Helpers, AFL-CIO. 


JaMES SCHWEHM, 
Secretary & Treasurer. 
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Unrrep States or AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 


In the Matter of: 


'GeneraL Truck Drtvers, CHAUFFEURS, 
WaREHOUSEMEN & Hetpers Loca 270 or 
THE INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN & Hevpers or America, AFL-CIO 


and 


INTERNATIONAL BroTHERHOOD oF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
Hetrers or America, AFL-CIO 


and 


Morray W. Miter, Truster ror Locau 
No. 270 or THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN & HeELPers or America, AF'L- 


CIO 


and 


Rosert L. Diaz, Jz., and Warren G. 
Draz, Sz., Dorne Busrness as Diaz Dray- 
AGE CoMPANY 


DECISION AND ORDER 


On November 6, 1956, Trial Examiner Thomas N. Kessel 
issued his Intermediate Report in the above entitled pro- 
ceeding, finding that Respondents had engaged in and were 
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engaging in certain unfair labor practices and recommend- 
ing that they cease and desist there from and take certain 
affirmative action, as set forth in the copy of the Inter- 
mediate Report attached hereto. Thereafter, the Respond- 
ents filed exceptions to the Intermediate Report and a sup- 
porting brief. 

Pursuant to the provisions of Section 3 (b) of the Act, 
the Board has delegated its powers in connection with this 
case to a three-member panel. 

The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and brief, and the entire record in the case, and here- 
by adopts the findings, conclusions and recommendations 
of the Trial Examiner. 


In agreeing with the Trial Examiner, we adopt his analy- 
sis of the record as establishing that an object of the Team- 
sters’ picketing at the Port of Embarkation was to induce 
employees of Ryan Stevedoring Company to cease handling 
the oil delivered in Diaz’ trucks in order to disrupt Diaz’ 
business relations with its customers and thereby compel 
Diaz to accede to the Teamsters’ demands for recognition 
and a contract. Thus, we note that adequate communication 
with all Diaz truckers was possible at the Diaz garage and 
office; that Local 270 could reasonably anticipate, based on 
past observance of its picket lines at the Port by ILA 
Local 1655, that Local 1655 members employed by Ryan 
would cease working upon the appearance of a picket re- 
gardless of the legend on the picket sign; that Local 270 
made no effort to disabuse Ryan’s employees of the notion 
that the picketing was to encourage them to cease servicing 
Diaz’ trucks; and finally, the agreement between Winters, 
Local 270 president, and Maxwell of Delta Petroleum, that 
the latter would try to get his company to replace Diaz with 
another trucker in return for Winter’s promise not to re- 
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sume picketing at the Port after dissolution of the State 
injunction on August 13, 1956 until the trucks already 
loaded or enroute to the Port could be unloaded. 

Moreover, we agree with the Trial Examiner that it is 
_ irrelevant, in determining whether Respondents’ actions 
_ violated Sections 8 (b) (4) (A) and (B) that the picketing 
met the standards for ambulatory situs picketing set out 
in Sailors’ Union of the Pacific, AFL, (Moore Drydock 
_ Co.,), 92 NLRB 547, since Diaz had a separate place of 
business at which Respondents could and did adequately 
publicize their dispute with Diaz. 


ORDER 


_ Upon the entire record in the case, and pursuant to Sec- 

tion 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondents, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, AFL-CIO, and General Truck Drivers, Chauf- 
feurs, Warehousemen and Helpers, Local 270 of the Inter- 
_ national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, AFL-CIO, and Murray 
| W. Miller, Trustee of Local 270, their officers, agents, suc- 
cessors and assigns shall: 


1. Cease and desist from inducing or encouraging em- 
ployees of Ryan Stevedoring Company, or the employees 
| of any employer other than Robert L. Diaz, Jr. and Warren 
_ G. Diaz, Sr., doing business as Diaz Drayage Company, to 
- engage in a strike or concerted refusal in the course of 


1 Brewery and Beverage Drivers and Workers, etc., (Washing- 
ton Coca-Cola Bottling Works, Inc.), 107 NLRB 299, 302-303 enf’d 
220 F. 2d 380 (C.A. D.C.); United Steel Workers of America, 
AFL-CIO and its Local 5246 (Barry Controls, Inc.), 116 NLRB 
No. 207. 
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their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, mate- 
rials, or commodities, or to perform any services, where an 
object thereof is (a) to foree Ryan Stevedoring Company 
or any other employer or person to cease doing business 
with Robert L. Diaz, Jr., and Warren G. Diaz, Sr., doing 
business as Diaz Drayage Company, or (b) to force or 
require Robert L. Diaz, Jr. and Warren G. Diaz, Sr., doing 
business as Diaz Drayage Company, to recognize or bar- 
gain with Teamsters Local 270, as collective bargaining 
representative of its employees, unless and until certified 
as such representative in accordance with the provisions of 
Section 9 of the Act. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


{a) Post at the business office of Teamster Local 270 
in New Orleans, Louisiana, copies of the notice attached 
to the Intermediate Report and marked Appendix.” Copies 
of said notice, to be furnished by the Regional Director 
for the Fifteenth Region shall, after being duly signed by 
Respondents’ representatives, be posted by them immedi- 
ately upon receipt thereof and be maintained by them for 
sixty (60) consecutive days thereafter in conspicuous 
places including all places where notices to their members 
are customarily posted. Reasonable steps shall be taken by 
the Respondents to insure that said notices are not altered, 


2 This notice shall be amended by substituting for the words 
“THE RECOMMENDATIONS OF A TRIAL EXAMINER” in 
the caption thereof the words ‘‘A DECISION AND ORDER.’’ 
In the event this Order is enforced by decree of a United States 
Court of Appeals, the notice shall be further amended by substi- 
tuting for the words ‘‘PURSUANT TO A DECISION AND 
ORDER”’ the words ‘‘PURSUANT TO A DECREE OF THE 
UNITED STATES COURT OF APPEALS ENFORCING AN 
ORDER.’’ 
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defaced, or covered by any other material. The Respond- 
ents shall also sign copies of the said notice which the 
Regional Director shall submit for posting, the Employers 
willing, at the premises of Diaz Drayage Company and 
Ryan Stevedoring Company. 


(b) Notify the Regional Director for the Fifteenth Re- 
gion in writing within ten (10) days from the date of this 
Order what steps Respondents have taken to comply here- 
with. 


Dated, Washington, D. C., March 29, 1957. 


Boyp LrEepom, Chairman 

Puri Ray Ropcers, Member 
StepHen 8S. Bean, Member 
National Labor Relations Board 
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Unirep STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 
DIVISION OF TRIAL EXAMINERS 
Wasuineton, D. C. 





In the Matter of: 


GeneraAL Truck Drivers, CHAUFFEURS, 
WaREHOUSEMEN & Hetpers Loca 270 oF 
TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN & Heupers or America, AFL-CIO 


and 





INTERNATIONAL BrorHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
Hevpers or America, AFL-CIO 


and 


Murray W. Mrizer, Trustee ror Locan 
270 oF THE INTERNATIONAL BROTHERHOOD 
or TEaMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN & Heupers or America, AFL-CIO 


and 





Rosert L. Diaz, Jz, and Warren G. 
Diaz, Sz., Dornc Business as Diaz Dray- 
AGE COMPANY 





Charles M. Paschal, Jr.,and Asa Armbrister, 
Esqs., of New Orleans, La., for the 
General Counsel. 


Maurie R. Woulfe, Esq., of New Orleans, La., 
for the Charging Party. 
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Fred J. Cassibry, Esq., of New Orleans, La., 
for the Respondents. 


Before: Thomas N. Kessel, Trial Examiner. 


INTERMEDIATE REPORT AND 
RECOMMENDED ORDER 


Statement of the Case 


Upon a charge filed by Robert L. Diaz, Jr., and Warren 
G. Diaz, Sr., partners doing business as Diaz Drayage 
Company, the General Counsel of the National Labor Rela- 
tions Board, by the Acting Regional Director for the Fif- 
teenth Region (New Orleans, Louisiana), issued his 
complaint dated August 23, 1956, against the labor organ- 
izations named in the above caption and against the above- 
named Murray W. Miller, trustee for Teamsters Local 270. 
The complaint alleges that the Respondents engaged in 
unfair labor practices affecting commerce within the mean- 
ing of Section 8(b)(4)(A) and (B) and Section 2(6) and 
(7) of the National Labor Relations Act, 61 Stat. 136, 
herein called the Act. Specifically, the complaint alleges 
that the Respondents since June 1956 sought recognition 
from the Diaz Drayage Company as collective bargaining 
representative of its employees and in furtherance thereof 
picketed not only the Diaz Drayage premises, but on August 
1 and 2, 1956, picketed also the docks of the Port of New 
Orleans whenever Diaz Drayage trucks driven by its em- 
ployees arrived there to deliver petroleum products; that 
in consequence of the picketing at the docks and by other 
acts of inducement and encouragement the employees of 
Ryan Stevedoring Company and the employees of other 
employers refused to handle the goods delivered to the 
docks by the Diaz Drayage trucks; and that the Respond- 
ent’s objectives by such conduct was (1) to force Ryan 
Stevedoring Company and other employers to cease doing 
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business with Diaz Drayage, and (2) to force Diaz Drayage 
to recognize and bargain with the Respondents as the rep- 
resentatives of its employees although none of them was 
certified by the Board as the representative of these em- 
ployees. The Respondent’s answer admits that they en- 
gaged in ambulatory picketing at the wharves and does not 
deny that in the course of this conduct that some of the 
Ryan Stevedoring employees refused to handle the products 
delivered by Diaz Drayage trucks, but denies that their 
conduct was for unlawful objectives. They further defend 
their conduct by asserting that it was conducted in ac- 
cordance with the rules for legitimate ambulatory picketing 
declared by the Board in the Moore Dry Dock Company 
decision, 92 NLRB 547. Copies of the formal documents 
filed herein and a notice of hearing were duly served upon 
the parties, and pursuant to said notice a hearing was held 
at New Orleans, Louisiana, on September 11 and 12, 1956, 
before the undersigned Trial Examiner duly designated to 
conduct the hearing. All parties appeared through counsel 
and were afforded full opportunity to examine and cross- 
examine witnesses and to present evidence. After the close 
of the hearing the parties filed briefs which have been duly 
considered. 

From the entire record in the case and from his observa- 
tion of the witnesses, the undersigned makes the following: 


Findings of Fact 


I. Tse Pertinent Commerce Acts 


Robert L. Diaz, Jr., and Warren G. Diaz, Sr., partners 
doing business as Diaz Drayage Company, have their prin- 
cipal office and place of business in New Orleans, Louisiana, 
where they truck and haul petroleum products from termi- 
nals of various oil companies to the docks and wharves at 
the Port of New Orleans for export in interstate and for- 
eign commerce. During 1955 Diaz Drayage Company re- 
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ceived approximately $150,000 for such services rendered 
to Delta Petroleum Corporation and American Liberty 
Market Company each of which sells and ships goods val- 
ued in excess of $100,000 annually to points outside the 
State of Louisiana. 


II. Tae Lasor Oncanizations INvoLvED 


International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, AFL-CIO, and Gen- 
eral Truck Drivers, Chauffeurs, Warehousemen & Helpers, 
Local 270 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America, AF'L- 
CIO, are labor organizations within the meaning of the Act. 
Murray W. Miller is the trustee of Local 270 designated 
as such by the first above-mentioned organization and 
occupied this position during all times relevant to this 
proceeding. 


III. Tse Unrarm Lasor PRActIces 


(a) The dispute between Diaz Drayage and Teamsters 
Local 270 


In July 1956 Diaz Drayage had contractual relations with 
an independent labor organization known as Independent 
Truck Drivers, Warehousemen and Helpers, Local 210. A 
subsisting contract with this labor organization covering 
the Diaz truckdrivers and helpers had an October 15, 1957, 
expiration date. About 5 months before the hearing, ap- 
proximately in April 1956, Teamsters Local 270 undertook 
to organize all unorganized drayage and trucking com- 
panies in New Orleans including Diaz. James Peter 
Schwehm, the Local 270 secretary and treasurer who also 
serves as its business agent on occasion, took charge of the 
Diaz organizing activity in July 1956. During the latter 
part of that month he contacted the Diaz owners, Robert 
and Warren, and presented to them his demand for recog- 
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nition of Local 270 as the representative of a majority of 
their truckdrivers and helpers and submitted a contract. 
At this meeting Schwehm exhibited a group of cards pur- 
porting to show adherence to Local 270 by a majority of 
Diaz employees. In the ensuing period between this meet- 
ing and August 1 there followed an abortive attempt to 
obtain compliance from the Diaz brothers with the Local 
270 demands. When these efforts failed Local 270 resorted 
to the picketing activities which constitute the conduct 
alleged herein as unlawful. 


(b) The picketing 


Picketing began at 12:30 p. m. on August 1, 1956, when 
Schwehm stationed a picket at the Diaz premises consisting 
of its office and garage located at 2017 Law Street in New 
Orleans. Schwehm proceeded directly from there to the 
New Orleans Port of Embarkation, a facility operated by 
the U. S. Army for the receipt and shipment of materials 
used for military purposes, where Diaz trucks were en- 
gaged in the delivery of drums of oil for unloading on the 
dock by the employees of Ryan Stevedoring Company. He 
stationed another picket at this location at a point adjacent 
to the fence which separates the restricted dock area from 
the outside public area and instructed the picket to walk 
around Diaz trucks parked there awaiting admittance to 
the dock for the unloading of their oil cargoes. This picket, 
as well as the picket at the Diaz Law Street premises, was 
further instructed to speak to no one and if questioned by 
anyone merely to hand out a leaflet which contained the 
following : 


THIS PICKET IS DIRECTED AT THE EMPLOY- 
EES OF DIAZ DRAYAGE CO. WE ARE AT- 
TEMPTING TO ORGANIZE THE EMPLOYEES OF 
DIAZ DRAYAGE CO. THIS IS ALL I CAN TELL 
YOU ACCORDING TO LAW. 
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The identical signs carried by the pickets at both Law 
Street and the Port of Embarkation stated: 


ORGANIZATIONAL 
PICKET 
DIAZ DRAYAGE CO. 
NON-UNION 
DIAZ EMPLOYEES 
JOIN OUR UNION 
FOR BETTER WAGES AND 
WORKING CONDITIONS 
GEN. TRUCKS DRIVERS LOCAL 270 

A Fd C, LO. 


Within a few minutes after the picket had been stationed 
near the fence he was ordered away from there by the 
Army officers in charge of security at the Port. The picket 
was thereupon moved by a security guard to the ramp over 
_ which vehicles approaching the docks had to proceed. As 
- shown on the sketch of the port area in evidence (G. C. 
_ Exhibit 2) and as stipulated by counsel, the picket was first 
moved by the guard to a point on the ramp more than 200 
feet from the restricted dock area and then was moved to 
a further location distant another 216 feet at a right angle 
_ from the first mentioned point where the trucks traversing 
the ramp entered from Chartres Street, the public highway. 
The picket remained at this latter location during the bal- 
ance of the afternoon on August 1 and was stationed there 
during the morning of August 2 until the security officers 
permitted him to resume picketing at the entrance to the 
restricted dock area where he had been initially stationed 
by Schwehm on the preceding day. At no time during the 
course of the foregoing picketing at the immediate dock 
_ area or at the places to which the picket was moved on the 
ramp by the security guards did these activities occur when 
| Diaz employees were not present at the dock. 
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There is no evidence that the picket at the Port of Em- 
barkation at any time exceeded Schwehm’s instruction not 
to speak to anyone. There is also no evidence that during 
the course of this picketing either Schwehm or anyone else 
acting in behalf of the Respondents spoke directly to any 
employees working at the docks other than the Diaz 
employees. 

Picketing at the Port of Embarkation ceased on August 
2 and did not thereafter resume. It also ended without 
resumption at the Diaz premises on August 3. On this lat- 
ter date picketing by Local 270 was restrained by a State 
court injunction which was dissolved on August 13. A Fed- 
eral court order restraining secondary picketing was ob- 
tained on August 17 and is still effective. 


(c) The refusal by Ryan Stevedoring employees to unload 
Diaz trucks because of the picketing by Local 270 


Clarence Dennies was on August 1 one of the Ryan Steve- 
doring employees checking the unloading of Diaz trucks at 
the docks. He had stopped checking Diaz deliveries that 
day when it began to rain at 11:30 a.m. At about 10 min- 
utes before 1 p. m. he observed the picket and the sign 
earried by him and immediately determined that he would 
not receive the Diaz oil because, as he testified, he “just 
didn’t want to get involved in any labor dispute between 
Diaz and Local 270.” He thereupon telephoned Lawrence 
King, Ryan’s clerk responsible for unloading operation on 
the dock, and informed him of the presence of the picket 
and his refusal to become involved in the dispute. King 
told him to stand by until he arrived. While awaiting King, 
Dennies told the Diaz foreman, Williams, and Port Guard 
Martin White of his refusal to work with Diaz products 
because of the picketing. As King reached the dock Earl 
Dennies, brother of Clarence, also arrived. Earl Dennies 
is the president and business agent of Local 1655 of Inter- 
national Longshoremen’s Association, Independent, which 
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represents employees of Ryan Stevedoring Company.’ His 
appearance at the dock resulted from King’s telephone call 
to him relaying the information received from Clarence 
Dennies. When all these persons had congregated on the 
dock, Clarence repeated to his brother and again to King 
his unwillingness to handle the Diaz oil deliveries so long 
_ as the picketing continued. Earl merely warned him of the 
risk to his employment, and King directed him only to pro- 
ceed to another sector on the dock to do work unrelated to 
Diaz deliveries. Ryan Stevedoring employee Jules Dennies, 
a nephew of Clarence and Earl Dennies, had been assigned 
_ by King to work with Clarence on the unloading of Diaz 
_ trucks. He also refused to do this work and was thereupon 
_ given other work by King. No attempt was made by King 
to obtain other clerks to unload Diaz trucks, and none of 
these trucks was thereafter unloaded at the dock on August 
1. Three trucks fully loaded and one partially unloaded 
returned that afternoon with their cargoes to the Diaz 
premises. 


On the morning of August 2, King again assigned Clar- 
ence Dennies and employee J. P. Bann’ to unload Diaz 
trucks at the dock. A few minutes later, when these em- 
_ ployees arrived at the dock from King’s office, they were 
_ informed that the picket was stationed at the foot of the 
ramp on Chartres Street. Bann and Dennies then tele- 
phoned King and advised that because of continuation of 
_ the picketing they refused to check Diaz oil. King there- 
upon notified the Ryan Stevedoring officials of this develop- 
ment but received no instructions from them. On his own 
initiative he called Bann and Dennies to his office and then 


1 King is also a member of Local 1655 and is chairman of the 
grievance committee. Clarence Dennies was on August 1 a permit 
holder of Local 1655 and paid dues to it. He was also a member of 
Teamsters Local 270. 


2 Bann is a member of ILA Local 1655. 
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assigned other work to them. Trucks of other cartage com- 
panies were unloaded that day at the dock by clerks who 
received their assignments from King. He did not assign 
these clerks to Diaz trucks none of which was unloaded on 
August 2. Four trucks which had been sent by Diaz to the 
dock returned with their cargoes that morning to the Diaz 
premises. 


(d) Evidence relative to the ability of Local 270 to reach 
Diaz employees at the Diaz premises; the explanation 
for Local 270’s decision to picket the docks. 


As noted, the Diaz place of business consists of its ga- 
rage and office located at 2017 Law Street in New Orleans. 
Diaz employs between 25 and 30 drivers and helpers and 
has 27 trucks which it uses in its business. All these trucks, 
except as hereinafter specified, always housed at the Diaz 
garage and on a parking lot about a block away on Annette 
Street. When the truckdrivers report in the morning they 
enter the garage through an adjacent driveway where they 
pick up the keys to the trucks. Their helpers may enter 
with them or wait in front of the garage for the trucks to 
emerge. At the end of the day the drivers and helpers 
return to the garage where their trucks are serviced and 
readied for the following day. The exception to this pro- 
cedure involves the occasional situation when a Diaz truck 
is to be loaded with oil during the night at the premises of 
the Delta Petroleum Company which is 7 or 8 miles distant 
from the Diaz garage, and where the driver of one of such 
trucks lives near Delta Petroleum. In this circumstance 
the driver is permitted to go directly to his home without 
reporting to the garage if he is at the Delta Petroleum yard 
at quitting time. This happens seldom according to Robert 
L. Diaz, Jr. If a truck left overnight at Delta had been 
loaded before 7 a. m., the driver living in the neighborhood 
is permitted to go there directly in the morning to pick up 
his truck and to proceed with his delivery without first 
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reporting to the Diaz garage. According to Foreman Wil- 
liams this may occur about once in the course of a month. 


The principal Diaz customer in the period immediately 
before August 1 was Delta Petroleum Company for whom 
Diaz hauled oil to the Port of Embarkation. Twelve to 
seventeen of the Diaz trucks were engaged in this opera- © 
tion. The rest of the Diaz trucks also hauled oil to the Port 
of Embarkation or to other docks along the riverfront for 
other customers. About 90 percent of all the Diaz business 
consisted of transporting oil to the port of Embarkation. 
'In the course of such activity the Diaz drivers made 2 or 3 
trips between the premises of the oil suppliers and the Port 
of Embarkation. Not much time was spent by the drivers 
at the suppliers’ premises, but because of the frequent in- 
sufficiency of clerks at the dock to handle unloading opera- 
tions, the drivers sometimes spent appreciable periods 
there. Robert L. Diaz, Jr., testified that “the Port is 
jammed up a lot of times” with a line of trucks, and that 
a truck will be held up there for as long as an hour “pretty 
often,” and that there are times when the drivers must wait 
2 to 4 hours to have their truck unloaded. By contrast, Diaz 
estimated that the drivers spend a total of about 25 min- 
utes each day at his garage. It takes about 5 to 7 minutes 
for the drivers to pick up their keys in the morning and to 
depart with their trucks, and about 15 minutes to return 
their trucks in the afternoon and to get them ready for the 
next morning’s departure. 


Charles D. Winters, the aforementioned president and 
business agent of Local 270, testified that during the period 
before August 1 when the Diaz employees were being or- 
‘ganized, he had studied the question of where these em- 
ployees could best be reached in the event of a strike. He 
had concluded from his studies of the situation that the 
best place for this purpose was the Port of Embarkation 
because they spent most of their time there. Accordingly, 
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it was determined by Local 270 that picketing should be 
conducted at this location. 


(e) Other evidence of conduct by Local 270 relative to its 
objective in picketing at the Port of Embarkation. 


As related, Delta Petroleum Company was the principal 
customer for whom Diaz hauled oil during the period pre- 
ceeding August 1. Schwehm had tried to contact Robert 
L. Diaz, Jr., in the morning of August 1, and upon being 
notified that he was at Delta went there to advise that if 
no consideration was to be given to the Local 270 contract 
demands, that picketing would begin forthwith. While at 
Delta, Schwehm was questioned by the Delta superintend- 
ent as to what was going on and, after he was informed of 
the possibility of strike action, obtained Schwehm’s prom- 
ise to notify Maxwell, a Delta official, should this contin- 
gency develop. Schwehm called Maxwell that day to tell him 
that Diaz would be picketed. He was not certain as to what 
Maxwell told him, but Schwehm believes he may have stated 
that Delta would continue to use Diaz even if there were 
picketing. Schwehm subsequently had other conversations 
by telephone with Maxwell. He believes that he had next 
talked to him late in the day of August 1 and that Maxwell 
then expressed his understanding that the docks were not 
to have been picketed until August 2. He further revealed 
to Schwehm, that if Diaz could not service Delta during 
the strike that other drayage would be obtained. Schwehm 
denied suggesting other trucking companies to Maxwell. 
According to Schwehm, Maxwell reached him by telephone 
in the morning of August 2 and inquired about the wage 
terms of the Local 270 contract presented to Diaz, and then 
commented to the effect that these terms should be accept- 
able to Diaz. Schwehm conceded that Maxwell may also 
have told him that the Diaz trucks (loaded with Delta oil) 
had been sent to the docks that morning against his in- 
structions and that he was going to communicate with Diaz 
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to have the trucks removed from the docks. Schwehm fur- 
ther conceded the possibility that Maxwell called him later 
that day to advise he had instruced Diaz to pull the trucks 
from the docks.* He denied having had any understanding 
with Maxwell that he would not send Diaz trucks to the 
docks on August 2. There apparently was other discussion 
between Schwehm and Maxwell before August 3 for the 
former related that on that date he had held a meeting at 
the Diaz premises with its drivers and that he had advised 
Warren Diaz that Maxwell had indicated Delta’s willing- 
ness to adjust its rates with Diaz if the latter would sign 
a contract with Local 270 providing for higher wages for 
the covered employees. 


When the State court injunction against picketing of 
Diaz by Local 270 was dissolved on August 13, aforemen- 
tioned Charles D. Winters, president and business agent 
of Local 270, received a call from Maxwell requesting that 
picketing not be resumed until Delta oil on trucks already 
loaded or enroute to the docks was unloaded there, with a 
promise that if there were such cooperation, he would in- 
struct the responsible persons at Delta to use other truckers 
until the Diaz dispute was settled. He also stated that if 
Local 270 were again legally restrained from picketing, 
Delta would resume use of Diaz services. Winters con- 
sented to Maxwell’s request. 


_ he General Counsel elicited testimony from several 
_ witnesses to the effect that Local 270 knew or expected that 
if it picketed the Port of Embarkation this action would 
impel unionized employees of other employers to honor its 
picket and to refuse to handle goods delivered to the docks 


3 Robert L. Diaz, Jr., testified without objection that Maxwell 
had called him on August 2 to request recall of Diaz trucks from 
the Port because he, Maxwell, had told a person from the Teamsters 
that he would remove these trucks from the Port and he wanted to 
keep his word. 
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by Diaz trucks. As previously noted, Schwehm did not 
while at the docks on August 1 or 2 speak to the Ryan 
Stevedoring employees, or for that matter to any employees 
of employers other than Diaz. While there was some testi- 
mony by Diaz Foreman Williams indicating opportunity 
for discussion between Schwehm and ILA Local 1655 Presi- 
dent Dennies at the dock on August 1, I am satisfied from 
Schwehm’s and Port Guard White’s testimony that there 
were no contacts and no discussions between Schwehm and 
Dennies at the docks during the picketing. I am further 
satisfied that Sechwehm, who admitted familiarity with 
Dennies for many years and aware of his official connection 
with ILA Local 1655, had not discussed the Diaz dispute 
with him in advance of the picketing. Schwehm denied that 
he had known before he stationed the picket at the docks 
which company’s employees unloaded the Diaz trucks and 
specifically denied knowing that Ryan employees performed 
this operation. He admitted that he had known Clarence 
Dennies but claimed he had not known for whom he worked 
although he knew he did work on the docks. Local 270 
President Winters conceded knowing that the clerks who 
checked Diaz oil deliveries at the docks were represented 
by ILA Local 1655. 


Schwehm testified that all local unions in New Orleans 
honor one another’s picket lines and expect such reciproca- 
tion from each other. Winters testified that ILA Local 1655 
had before August 1 honored Teamsters picket lines at the 
Port of New Orleans. He disclaimed expectation, however, 
that it would honor the picketing herein involved. Earl 
Dennies testified that it is Local 1655 policy to honor picket 
lines of other labor organizations, and it was stipulated by 
the Respondents that members of Local 1655 had in the 
past honored picketing by Teamsters Local 270 at the Port 
of New Orleans as well as the picket lines of other labor 
organizations. Lawrence King, the aforementioned Ryan 
Stevedoring clerk and chairman of the ILA Local 1655 
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grievance committee, also affirmed that it is the policy of 
this labor organization to honor picket lines of other 
unions. 


(f) Analysis and Conclusions 


_ The General Counsel asserts a dual basis for the ille- 

gality of the picketing at the Port of Embarkation. First, 
this conduct is charged as unlawful per se because of the 
opportunity in this case available to the Teamsters to 
reach all of the Diaz employees at its premises to which 
they report in the morning before starting work and where 
they return in the afternoon before quitting. Second, it is 
charged that the real motive behind the picketing at the 
Port, as shown by the whole record, was not just to or- 
_ ganize the Diaz employees who happened to be there, but 
_ to induce the employees of other employers to cease han- 
dling goods delivered by the Diaz trucks in order to disrupt 
the business of that company and to cause it thereby to 


- capitulate to the Teamsters demands for recognition and 
a contract. 


The Teamsters defend as follows: (1) The Board’s per se 
doctrine is an invalid theory which has been judicially re- 
jected; (2) the per se doctrine is here not appropriate be- 
cause the Diaz employees could not effectively be reached 
at the Diaz premises, whereas the Port of Embarkation 
' was the place where they could most effectively be con- 
_ taected; (3) the picketing was conducted in accordance with 
the Board and Court judicially approved Moore Dry Dock 
_ eriteria; (4) the purpose of the picketing was not for the 
| illegal object of inducing employees of other employers to 
cease work, but for the lawful purpose of organizing the 
employees of Diaz with whom the Teamsters have their 
dispute; and (5) the picketing was peacefully conducted 
for organizational purposes and as such is protected by the 
' Constitution and Section 7 of the Act. 
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The Board has in several recent cases involving viola- 
tions of Section 8(b)(4)(A) and (B) declared that ambu- 
latory picketing by a labor organization at the premises of 
a neutral employer is per se unlawful where the employer 
with whom the labor organization has its dispute maintains 
a fixed place of business in the vicinity which can effectively 
be picketed.* As the Board continues to adhere to this 
principle despite disagreement therewith by certain courts’, 
it must in this proceeding be given controlling considera- 
tion. 


The record indisputably shows that the Diaz premises 
constitute a fixed place of business in the vicinity of the 
dispute in question to which all of its employees, with in- 
significant exception, report twice daily. Because the Team- 
sters nevertheless chose to picket elsewhere at a place 
where employees of a neutral employer work, I am com- 
pelled, in accord with the foregoing Board principle, to find 
that such picketing was per se violative of Section 8(b) 
{4)(A) and (B) of the Act. I have considered the clear 
evidence that the Diaz employees spend only 25 minutes or 
less daily at their employer’s premises and spend sub- 
stantially greater periods ranging up to several hours daily 
at the Port of Embarkation where the unlawful picketing 
occurred, and the consequently greater convenience and 
practicality to the Teamsters in picketing at this situs. 
However, contrary to the Teamsters’ position, this is not 


4 Washington Coca-Cola Bottling Works, Inc., 107 NLRB 299; 
Thurston Motor Lines, Inc., 110 NLRB 748; Associated General 
Contractors of America, Inc., Georgia Branch (Campbell Coal 
Company), 110 NLRB 2192; Assoczated General Contractors Em- 
ployers Association of Omaha, Nebraska, Inc., 116 NLRB No. 65. 


5 Sales Drivers v. N. L. R. B. (Campbell Coal Company), 229 F. 
2d 544 (C. A. D. C.); N. L. R. B. v. General Drivers, Warehouse- 
men and Helpers, Local 968 (Otis Massey), 225 F. 205 (C. A. 5). 
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an extenuating circumstance preventing application of the 
Board’s per se principle.* 

The Teamsters rely heavily on the defense that picketing 
at the Port of Embarkation was validated by the observ- 
ance in the course thereof of the Moore Dry Dock criteria 
_ evolved by the Board for picketing in ambulatory situs 
situations. Despite my view that the picketing was con- 
_ ducted in compliance with all these criteria, I reject that 
defense. The Board’s recent holding in the Associated Gen- 
eral Contractor’s case, supra, has added a fifth condition 
to the four enunciated in Moore Dry Dock which must also 
_ be satisfied before ambulatory secondary picketing at a 
' neutral situs may be regarded as legally defensible. This 
- condition was stated in the Trial Examiner’s report in the 
_ foregoing Associated General Contractors case and un- 
qualifiedly adopted by the Board as follows: 


. .. the Board in ambulatory situs situations, such as 
exists generally in the transportation industry, and 
such also as exists in the case at bar, has in effect 
added to the four expressed in Moore Dry Dock, a 
fifth condition. ... That fifth condition is substantially 
this: That such picketing at neutral premises (as of 
trucks of a primary employer while making deliveries 
to customers) will not be regarded as privileged pri- 
mary picketing absent a showing that the primary 
employer has in the vicinity no permanent establish- 
ment that may be picketed effectively. 


As hereinabove explicated, the primary employer in this 
_ proceeding (Diaz) has a permanent establishment in the 
' vieinity which the Teamsters could have picketed effec- 
tively. Consequently, the picketing of neutral premises at 
the Port constituted nonobservance of the foregoing fifth 


® See Local 612, International Brotherhood of Teamsters (Good- 
| year Rubber Company of Alabama), 112 NLRB 30, where some of 
the primary employer’s employees (over-the-road drivers) reported 
to the employer’s premises, not daily, but several times weekly. 
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condition in violation of Section 8(b) (4)(A) and (B) of the 
Act. 


I am further satisfied from a consideration of the entire 
record than an object of the Teamsters’ picketing at the 
Port of Embarkation was to induce the employees of Ryan 
Stevedoring Company to cease handling the oil delivered 
in Diaz trucks in order to disrupt Diaz business relations 
with its customers and thereby to compel capitulation by 
Diaz to the Teamsters’ demands for recognition and a con- 
tract. I am persuaded this is so because of the following 
circumstances. By confining picketing to the Diaz premises 
where all the employees reported, the Teamsters could have 
adequately communicated to them the message conveyed by 
the pickets at the Port. The signs carried by the pickets 
at the Diaz premises and at the Port were identical 
as were the instructions to the pickets for dissemina- 
tion of any other information concerning the dispute. As 
the opportunity for reaching the employees at the Diaz 
premises with this message was adequate, the question 
necessarily arises as to the purpose in duplicating the pri- 
mary picketing and extending it to the secondary area. I 
do not believe it to have been intended as an idle gesture 
merely encompassing additional exposure of the Diaz em- 
ployees to the picket sign with which they had already been 
confronted at their employer’s premises. I am convinced 
that its purpose was the achievement of a more practical 
gain by its instigators not obtainable by limiting the picket- 
ing to the Diaz fixed place of business. Because the respon- 
sible officials of Local 270 knew that their picket lines at 
the New Orleans docks had in the past been honored by 
ILA Local 1655, and that Local 1655 members checked and 
unloaded Diaz deliveries at the docks, these officials must 
have reasonably anticipated that the appearance of the 
picket at the docks would cause Ryan’s employees handling 
the Diaz deliveries to cease work. The fact is that this 
foreseeable consequence became an actuality when the mere 
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sight of the Local 270 picket produced the spontaneous 
refusal of Ryan employees Clarence Dennies, Jules Den- 
nies, and J. P. Bann to work with Diaz deliveries. While 
it is unquestionably true that there was no direct solicita- 
tion of these employees by a Local 270 representative to 
- cease work, neither was there any information given to 
_ these employees by such representative that the picketing 
was not aimed at them. If Local 270 did not intend that 
the picketing should induce them to cease work, its repre- 
sentatives should, in the circumstances, have taken reason- 
able steps to avoid this inevitable consequence of its con- 
duct. The fact that nothing along these lines was done was 
_ further indicative of intent to secure their refusal to work 
as a consequence of the picketing.’ 


Also contributing to my conclusion that the picketing at 
_ the Port was intended to sever the Diaz operations with its 
customers is the arrangement between Local 270 President 
Winters and Maxwell, the aforementioned Delta Oil Com- 
pany official, following dissolution of the State court in- 
' junction on August 13, whereby Winters promised not to 
_ resume picketing at the Port until trucks already loaded 
or enroute to that destination with Delta’s oil were un- 
loaded, provided that Maxwell would try to have his com- 
' pany substitute another trucker for Diaz while the dispute 
continued. While such pressure on an employer is not of 
itself unlawful, it strengthens my belief that the picketing 
at the Port was not limited to the organizational purposes 
proclaimed by Local 270 but was also applied by it to pro- 
duce an economic squeeze on Diaz by cutting off its busi- 
ness relations with its customers. In this connection, I 
_ have not regarded the conversations between Schwehm and 
Maxwell as persuasive evidence of intent of Local 270 to 
cause Delta to replace Diaz with another trucker, for, all 


| 7 See the Board’s Campbell Coal Company Supplemental De- 
cision, 116 NLRB No. 124. 
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that these conversations show is apprehension by the Delta 
official that his company would be hampered by disruption 
of Diaz operations during the strike and that he would, 
therefore, on his own initiative circumvent this contem- 
plated inconvenience by getting another trucker. That 
Schwehm did not seek to dissuade Maxwell from adopting 
such a course was not by itself, in my view, indication that 
the Local 270 strike strategy included a plan to bring the 
Diaz business operations to a halt through the imposition 
of secondary pressures on its neutral customers. 

Finally, I reject the contention that the picketing at the 
Port was protected by the Constitution and by Section 7 
of the Act. The constitutional argument is specifically over- 
come by the holding of the court in the case of N. L. R. B. 
v. Truck Drivers Local 738, 228 F. 2d 791 (C. A. 5), that: 


peaceful picketing is not exempted from the con- 
demnation of Section 8 (b) (4) where an objective— 
was to induce or encourage concerted action by the 
employees of a secondary employer. Citing Interna- 
tional Brotherhood of Electrical Workers v. Labor 
Board, 241 U.S. 694. 


That Section 7 of the Act does not protect conduct clearly 
prescribed by Section 8 (b) (4) requires no comment. 

I find that from a consideration of all evidence in this 
ease that the picketing of Diaz trucks at the Port of Em- 
barkation had as one of its purposes the inducement and 
encouragement of employees of employers other than Diaz 
to engage in a concerted refusal in the course of their 
employment to handle products delivered by Diaz in its 
trucks, or to perform services, with the object of forcing 
and requiring such other employers to cease doing business 
with Diaz in order to compel Diaz to recognize and bargain 
with Teamsters Local 270 although this labor organization 
was not certified as the representative of the Diaz em- 
ployees under the provisions of Section 9 of the Act, and 
that such conduct was violative of Section 8 (b) (4) (A) 
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and (B) of the Act. I have found that the unlawful conduct 
was committed directly by Teamsters Local 270 for which 
- it is responsible, and I further find that the other named 
Respondents are likewise responsible for this unlawful con- 
duct, because at all times material herein the Local 270 
_ parent, the International Teamsters, was in control of and 
supervised the affairs of Local 270 through its duly desig- 
nated trustee, Murray W. Miller.*® 


IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES 
ON COMMERCE 


The activities of the Respondents set forth in Section 3, 
above, occurring in connection with the operations of Rob- 
ert L. Diaz, Jr., and Warren G. Diaz, Sr., partners doing 
' business as Diaz Drayage Company, described in Section 
_ I, above, have a close, intimate, and substantial relation 
' to trade, traffic, and commerce among the several States 
and tend to lead to labor disputes burdening and ob- 
_ structing commerce and the free flow thereof. 


V. THE REMEDY 


Having found that the Respondents have violated Sec- 
tion 8 (b) (4) (A) and (B) of the Act, I shall recommend 
that they cease and desist therefrom and take certain 
affirmative action designed to effectuate the policies of 
the Act. 

Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, I make the following: 


CONCLUSIONS OF LAW 


1. Robert L. Diaz, Jr., and Warren G. Diaz, Sr., doing 
| business as Diaz Drayage Company are engaged in com- 
merce within the meaning of the Act. 


8 Thurston Motor Lines, Inc., supra. 
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2. By inducing and encouraging employees of Ryan 
Stevedoring Company to engage in a strike or a concerted 
refusal in the course of their employment to handle or 
work on products of Diaz Drayage Company, or to per- 
form services for their employer, with the object of (a) 
forcing or requiring their employer to cease doing busi- 
ness with Diaz Drayage Company, and (b) forcing and 
requiring Diaz Drayage Company to recognize or bargain 
with Teamsters Local 270 as the collective bargaining 
representative of its employees although it has not been 
certified as such representative in accordance with the pro- 
visions of Section 9 of the Act, the Respondents have 
engaged in unfair labor practices within the meaning of 
Section 8 (b) (4) (A) and (B) of the Act. 


3. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of the 
Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, it is recommended that International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, AFL-CIO, and General Truck 
Drivers, Chauffeurs, Warehousemen and Helpers, Local 
270 of the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America, AFL-CIO, 
and Murray W. Miller, Trustee of Local 270, their officers, 
agents, successors and assigns, shall: 


1. Cease and desist from engaging in or inducing or 
encouraging the employees of Ryan Stevedoring Company 
or of any other employer to engage in a strike or concerted 
refusal in the course of their employment to use, manufac- 
ture, process, transport, or otherwise handle or work on 
any goods, articles, materials or commodities, or to per- 
form any services, where an object thereof is (a) to force 
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Ryan Stevedoring Company or any other employer or 
person to cease doing business as Robert L. Diaz, Jr., and 
Warren G. Diaz, Sr., doing business as Diaz Drayage Com- 
pany or, (b) to force or require Robert L. Diaz, Jr., and 
Warren G. Diaz, Sr., doing business as Diaz Drayage Com- 
pany, to recognize or bargain with Teamsters Local 270 
as collective bargaining representative of its employees 
unless and until certified as such representative in accord- 
ance with the provisions of Section 9 of the Act. 


2. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 


(a) Post at the business office of Teamsters Local 270 
in New Orleans, Louisiana, copies of the notice attached 
hereto as an Appendix. Copies of said notice, to be fur- 
nished by the Regional Director for the Fifteenth Region, 
shall, after being duly signed by an authorized representa- 
tive of each Respondent herein, be posted by said Respond- 
ents immediately upon receipt thereof and maintained for 
a period of sixty (60) consecutive days thereafter, in con- 
spicuous places, including all places where notices to mem- 
bers are customarily posted. Reasonable steps shall be 
taken by the Respondents to insure that said notices are 
- not altered, defaced, or covered by any other material. The 
_ Official representatives of the Respondents herein shall 
also sign copies of the said notice which the Regional Direc- 
tor shall submit for posting, the Employers willing, at the 
premises of Diaz Drayage Company and Ryan Stevedoring 
Company; 


(b) Notify the Regional Director for the Fifteenth 
Region in writing, within twenty (20) days from the date 
of the receipt of this Intermediate Report and Recom- 
mended Order what steps the Respondents have taken to 
comply herewith. 


It is further recommended that unless the Respondents 
_ shall within twenty (20) days from the date of the receipt 
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of this Intermediate Report and Recommended Order 
notify said Regional Director in writing that they will com- 
ply with the foregoing recommendations, the National La- 
bor Relations Board shall issue an order requiring the Re- 
spondents, or any of them as the case may be, to take the 
aforesaid action. 


Dated at Washington, D. C., this 6th day of November 
1956. 
THomas N. KEssEL, 

Trial Examiner 








APPENDIX 


To All Members of General Truck Drivers, Chauf- 
feurs, Warehousemen & Helpers, Local 270, of the 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, AFL-CIO 


Pursuant To 


Tue Recommenpations Or A Trrat Examiner 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act 
we hereby notify you that: 


WE WILL NOT engage in, or induce or encourage 
the employees of RYAN STEVEDORING COMPANY 
or of any employer other than Robert L. Diaz, Jr., and 
Warren G. Diaz, Sr., partners doing business as DIAZ 
DRAYAGE COMPANY, to engage in a strike or con- 
certed refusal in the course of their employment, to 
use, manufacture, process, transport, or otherwise han- 
dle or work on goods, articles, or commodities, or to 
perform any services for their respective employers 
where an object thereof is to force or require any 
employer or person to cease doing business with Rob- 
ert L. Diaz, Jr., and Warren G. Diaz, Sr., partners 
doing business as DIAZ DRAYAGE COMPANY, or 
to force or require Robert L. Diaz, Jr., and Warren 
G. Diaz, Sr., partners doing business as DIAZ DRAY- 
AGE COMPANY to recognize or bargain with the 
undersigned labor organizations, or either of them as 
the representative or representatives of its employees, 
unless and until certified as such representatives in 
accordance with the provisions of Section 9 of the 
National Labor Relations Act. 
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INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUESMEN & HELPERS oF AMER- 
Ica, AFL-CIO 


(Labor Organization) 


(Representative) (Title) 


GENERAL Truck Drivers, CHAUF- 
FEURS, WAREHOUSEMEN & HELp- 
ERS, Locau 270 oF THE INTERNA- 
TIONAL BroTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSE- 
MEN & HELPERS OF AMERICA, 


AFL-CIO 


(Labor Organization) 


(Representative) (Title) 


Murray W. Mitier, TRUSTEE FOR 
Locau No. 270 oF THE INTERNA- 
TIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSE- 
MEN & HELPERS oF AMERICA, 
AFL-CIO 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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[245] Caartes D. WINTERS 


[246] a witness called by and on behalf of the Respondent, 


after first being duly sworn, was examined and testified as 


follows: 
Drect EXAMINATION 


Q. (By Mr. Cassibry) What is your job, Mr. Winters? 
A. I am president and business manager of Local 270. 

Q. Do you have an organizational campaign going on at 
this time? A. Yes, Sir. 

Q. How long has your Union been engaged in organiza- 
tional efforts? A. Locally? 

Q. Locally. A. A year and a half. 

Q. Who have you had generally in charge of this organi- 
zational effort for your local Union? A. Other than my- 


self, the next ranking officer is James Schwehm. In my 
absence and where I am not able to handle it directly, I 


assign Jimmie Schwehm. 

Q. Mr. Winters, has there been some kind of an under- 
standing or agreement between your International and the 
International Longshoremen’s Association in efforts to 
organize by both unions? A. There has been an agree- 
ment which was titled a mutual assistance agreement. It 
was negotiated but never operative. It is our position in 


both the Teamsters International and some [247] sections 


of the ILA, that agreement has been canceled at the request 
of ILA. 

Q. What has been the result of that cancellation on your 
asociation with the Local ILA, your local Union’s associa- 
tion with the Local ILA Union? <A. Well, we never had a 
chance really to put that mutual assistance plan into effect. 

Q. Is there any kind of mutual assistance pact in effect 
now between your local and the ILA locals on the water- 
front? <A. No. 

Q. Is there any kind of understanding, either written or 


oral, or agreement by which you both agree to honor one 
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another’s picket lines and to assist one another in organi- 
zational efforts? A. No specifiic agreement with ILA 
other than any other union. We, as a union, honor all 
picket lines. 

Q. Did you personally direct Mr. Schwehm or any other 
official of your union to inaugurate the organizational cam- 
paign against the Diaz Company? A. I did. 

Q. Did you investigate the situation as to the possibilities 
or organization yourself or did you have to rely upon what 
your subordinates told you? A. A combination of both. 
I personally investigated and I had other people on my 
staff investigate. 

[248] Q. Did you personally look at the Law Street ad- 
dress, which is the address of the Diaz Company’s princi- 
pal place of business? A. I did. 

Q. Did you have knowledge at the time the organizational 
efforts began against the Diaz Company of the type of work 
that he was engaged in? A. Yes. 


Q. What was your experience as to your organization 
of the Diaz employees, your own personal knowledge, Mr. 
Winters? A. My personal knowledge and experience is 
that we contacted the employees as best we could. We had 
several meetings with them, some in our union hall and 
one in their union hall and general contact with them while 
they were on the job. 


Q. Did you make your organizational efforts at the Law 
Street address? A. We did at one time, yes. 


Q. Now, when you finally decided to strike and picket the 
Diaz Company, did you make the decision as to where the 
pickets would be placed? A. Yes. 


Q. And what was your decision and why did you decide 
to picket where you did decide to picket? A. Well, after 
a study and consultation with the people involved in the 
organizing campaign, we became aware that people spent 
very little time at the terminal; we then looked for the 
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[249] best place to reach them, and our studies showed 
that that would be at the wharf. 

| Q. At the Port of Embarkation wharf? A. Port of Em- 
barkation wharf. 

Q. What did your study show as to where the employees 
would send the larger part of their time so that you would 
be able to contact them? A. We checked three points: 
the terminal, the Delta Petroleum Company and the Port 
of Embarkation and our study showed that they spent a 
greater part of their work there at the Port of Embarka- _ 
tion. 
| Q. What was your experience as to being able to contact 
the employees at the Law Street address? A. Very poor. 

Q. Is Julius Jones an official of the Teamsters’ Local 
Union? A. No, sir. 

Q. Is he on the Teamsters’ payroll in any capacity? A. 
No, sir. 

Q. Was he at the time this strike was, onAugust lst and 
August 2nd? A. No, sir. 

Q. Is he a member of the Teamsters’ Union? A. Yes, 
sir. 

Q. Has he ever been authorized to act officially for the 
Teamsters’ in your organizational efforts? [250] A. No, sir. 
- Q. Hither against Diaz or any other company? A. No, 
sir. 

_ Mr. Cassrpry: That’s all. Answer Mr. Pachal’s questions. 


TrraL Examiner: Mr. Paschal. 


Cross EXAMINATION 


_ Q. (By Mr. Paschal) Mr. Winters, in conducting your 
study of the Diaz situation, you went down and you saw 
trucks. Did you make the study yourself? A. Partially, 
yes. 

Q. And did you go down to the docks and see the trucks 
unloading down there? A. Yes, sir. 
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Q. You knew the trucks were unloaded and checked by 
employees of the Ryan Stevedoring Company, didn’t you? 
A. At that time, no, sir. 

Q. You knew that the employees who checked the trucks 
were represented by Dray Clerks Union No. 1655, didn’t 
you, sir? <A. If I didn’t, I should, because I want to give 
you a straight answer. 

Q. Yes, sir. And your study showed— A. I am going 
to answer yes on that. 

Q. And the local 1655 had honored your picket lines 
before August 1st, had they not? 

Mr. Cassipry: Objection. We have already stipulated, 
[251] I believe, all of that. 

TruaLt Examiners Then you withdraw the objection? 
Mr. Cassrpry: Yes. 

Trt Examiner: All right, you may answer. 

Mr. Cassrpry: I object now because it is irrelevant. 
Traut Examiner: I will overrule the objection. 

Mr. Winters: May I have the question? 

Q. (By Mr. Paschal) Yes sir. Local 1655 had honored 
picket lines of the Teamsters Union at the Port of New 
Orleans before August Ist, had they not? A. Yes, sir. 

Q. And you had reason to believe that if you established 
a picket line at the docks they would honor it again, too, 
didn’t you, Mr. Winters? A. That wasn’t our intention, 
no, sir. 

Q. You had reason to believe that they would honor it, 
though, did you not? A. You'll have to phrase that a little 
different. You say I have reason to believe. I have reason 
to believe many things, but they don’t materialize the way 
that I have reason to believe. 





Q. From your experiences you had reason to believe 
that if you established a picket line at the docks that Local 
1655 would honor that picket line, didn’t you? <A. I did not. 

Mr. Cassipry: I object to the question. 
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[252] Tria Examiner: I will sustain the objection. It is 
argument. 

Q. (By Mr. Paschal) Now, Mr. Winters, at one time the 
Local was under an injunction of the state court not to 
engage in any secondary picketing or maybe any picketing. 

Mr. Cassipry: Objection. Irrelevant and immaterial. 

Trrat Examiner: Has the question been completed? 

Mr. Pascuau: No, it’s preliminary to the question I was 
going to ask. 

Mr. Cassrpry: Excuse me. 

Q. (By Mr. Paschal) Do you recall that the Union was 
enjoined for a period of time by the state court in connec- 
‘tion with the Diaz matter? A. Yes, sir. 

Q. And after that injunction was dissolved, did you have 
any conversation with Mr. R. H. Maxwell of the Delta 
Petroleum Company about Diaz hauling his products? 
A. Yes, sir. 

Q. And will you tell us about that, Mr. Winters? 

Mr. Cassisry: Objection. Irrelevant and immaterial. I 
don’t see how any conversation Mr. Winters would have 
had with Mr. Maxwell would have made any difference at 
all. Certainly Mr. Maxwell has not played any part in this. 
If Mr. Maxwell had told Mr. Winters anything, I don’t be- 
lieve it would have any bearing on this case, because Mr. 
Maxwell in turn apparently [253] didn’t relate it to any- 
body. 

Trt Examiner: Would you like to discuss that, Mr. 
Paschal? 

Mr. PascHau: I think, Mr. Examiner, it may show motive 
for not placing the picket line at the Delta Petroleum 
‘Products Place and why the dock was selected. This wit- 
ness has testified as to reasons why he selected the dock 
for picketing for reasons that he referred to as being cer- 
tain reasons that I don’t think were the reasons, and I 
intent to develop that line. 

TriaL Examiner: Well, I don’t know how that will relate, 
or the evidence you are seeking now will relate to that 
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question. However, I will permit you to question the wit- 
ness with regard to that. I will entertain a motion to strike 
if it should turn out that there is no relevance or if the 
evidence should remain in the record and I am satisfied 
there is no relevance, again as I have indicated before with 
regard to other matters I have permitted to go into the 
record, I will not rely on it in making my own findings and 
conclusions, so I do not think that anybody will be preju- 
diced thereby. I will overrule the objection with those 
considerations in mind. 

Tue Wirness: May I have the question again. 

Q. (By Mr. Paschal) Will you tell us about the conver- 
sation you had with Mr. Maxwell, please, sir. A. As close 
as I can relate it, I think Mr. Maxwell called me. He had 
great concern about the delivery of his products [254] to 
the Port of Embarkation, and when the restraining order 
by the local court was removed, he asked me if it were at all 
possible that he could unload the petroleum that he had en 
route or loaded on the trucks; that if I would cooperate 
with him to that degree, he said he was going to instruct 
his people in charge to seek other types of transportation 
until this had been resolved. He also told me that if we 
were further restrained that he would go back to using 
Diaz. 

Q. And what did yousay? A. I said that I was in agree- 
ment with that, with his proposal. 

Q. Did you agree not to put up a picket line until, with 
respect to those trucks that were being unloaded? A. Yes, 
I agreed that I would not picket until he got the trucks 
unloaded. 

Q. That you would not picket at the wharf? <A. Right. 

Q. Mr. Winters— 

Mr. Cassrpry: Mr. Examiner, if that is all he is going 
to ask him, the conversation, I will now move to strike. 

Trt Examiner: I will deny the motion. 

Q. (By Mr. Paschal) Mr. Winters, who conducted your 
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organizing campaign among the employees of the Diaz 
Drayage Company? A. Several organizers worked down 


there. It was under the direction of James Schwehm. Nash 
Wise worked on it and— 

Q. Did you, Mr. Winters, do any of the organizing your- 
self? [255] A. Yes, I made the meetings and talked to the 
group. 

Q. Did you ever go out to the Law Street address and 
try to sign anybody up in the Union? A. No. 

Q. So any information that you have concerning the 
difficulties of contacting anybody at the Law Street address 
was reports that you got, is that it? A. I want to make a 
correction. I have on occasion been involved in the signing 
up of employees. 

Q. Did you ever make any attempt to sign anybody up 
at the Law Street address and was not able to contact 
them? <A. No. 

Q. Did you authorize Jimmie Schwehm to go into the 
Diaz Drayage Company and demand recognition and a 
contract? <A. Yes. 

Q. At the time you sent him in there, did your Union 
claim to represent a majority of their employees? A. Yes, 
we did. 

Q. Did they represent a majority of the employees? A. 
In my opinion, yes. 
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Statement of Question Presented 


Whether the Board properly concluded that, in the cir- 
cumstances of this case, the union’s picketing at the New 
Orleans Port of Embarkation violated Section 8(b) (4) (A) 
and (B) of the National Labor Relations Act, as amended. 
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IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 13,968 


GENERAL TRUCK DRIVERS, CHAUFFEURS, 
WAREHOUSEMEN & HELPERS, LOCAL 270 OF 
THE INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
& HELPERS OF AMERICA, AFL-CIO, 


and 


INTERNATIONAL BROTHERHOOD OF TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
HELPERS OF AMERICA, AFL-CIO, 


and 
MURRAY W. MILLER, TRUSTEE FOR LOCAL NO. 
270 OF THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, WAREHOUSE- 

MEN & HELPERS OF AMERICA, AFL-CIO, 

Petitioners, 

v. 

NATIONAL LABOR RELATIONS BOARD, 

Respondent. 


BRIEF FOR PETITIONER 


jurisdictional Statement 


This is a petition by General Truck Drivers, Chauffeurs, 
Warehousemen & Helpers, Local 270 of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America, AFL-CIO, (hereinafter sometimes 
called the “Petitioner” and sometimes called the “Union”), 
together with the other above-named petitioners, asking 
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this Court to review and set aside the Order (J.A. 19) 
of the National Labor Relations Board (hereinafter some- 
times called the “Board”) issued against the Union on 
March 29, 1957, pursuant to Section 10(c) of the Labor- 
Management Relations Act (hereinafter sometimes re- 
ferred to as the “Taft-Hartley Act”), as amended, 61 Stat. 
136, 29 U.S.C. §151, et seg. In its Answer to the Petition, 
the Board has requested that its Order be enforced. The 
jarisdiction of this Court is based upon Section 10(f) of 
the Taft-Hartley Act. 


STATEMENT OF THE CASE 
I 
Statement of Facts Involved 


The facts upon which this Petition to Review are based 
are as found by the Board in its Decision (J.A. 
17} and as found by the Trial Examiner in his Inter- 
mediate Report (J.A. 23), which findings of fact were 
adopted by the Board in their entirety. In addition, as per 
the prehearing conference Stipulation, petitioner relies on 
the 10-page testimony of Business Representative Winters 
to explicate the Trial Examiner’s findings concerning the 
union’s reasons for picketing at the Port of Embarkation. 

The essential facts, as set forth in more detail in the 
Intermediate Report herein (J.A. 23-44), are as follows: 
Petitioner Local 270 is a local union of truck drivers and 
helpers affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & Helpers of 
America, AFL-CIO, with jurisdiction in the New Orleans, 
Louisiana, area. In July of 1956, that union became in- 
volved in a labor dispute with the Diaz Drayage Co., a 
trucking firm having its principal office and place of busi- 
ness in New Orleans, Louisiana, and engaged principally 
in hauling petroleum products with its 27 trucks from ter- 
minals of various oil companies in the New Orleans area 
to the New Orleans Port of Embarkation. The dispute 
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between the union and the company involved a question 
of recognition of Local 270 by the company as the repre- 
sentative of the company’s truck drivers and helpers, to- 
gether with certain contract demands. Although the union 
had submitted signed application cards to the company, 
evidencing that a majority of the company’s truck drivers 
and helpers desired to be represented by the union for 
purposes of collective bargaining, the company refused the 
union’s demands for recognition, and a strike ensued ac- 
companied by picketing. The picketing began at 12:30 P.M. 
on August 1, 1956, and continued up to August 3, 1956, on 
which date it was restrained by a state court injunction, 
later dissolved on August 13th. The alleged unlawful 
secondary picketing was again enjoined by a federal court 
order obtained by the Board’s general counsel on August 
17th, which injunction is still effective. No picketing was 
carried on anywhere after August 3rd, and at the Port 
after August 2nd. 

The picketing was carried on both at the Diaz premises 
consisting of its office and garage located at 2017 Law 
Street, New Orleans, and also at the New Orleans Port of 
Embarkation where Diaz trucks were engaged in the de- 
livery of petroleum products. According to the Board and 
the Trial Examiner, the truck drivers and helpers employed 
by the Diaz Company spent “only 25 minutes or less daily 
at their employer’s premises” on Law Street and “substan- 
tially greater periods ranging up to several hours daily at 
the Port of Embarkation” making deliveries. Because of 
the crowded condition of the Port, the Diaz trucks were 
held up there “for as long as an hour pretty often,” and in 
some instances the drivers were obliged to wait two to four 
hours to have their trucks unloaded. 

The undisputed testimony of Charles D. Winters, the 
president and business agent of the union, discloses, as 
found by the Trial Examiner (J.A. 31), “that during the 
period before August 1 when the Diaz employees were be- 
ing organized, he had studied the question of where these 
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employees could best be reached in the event of a strike. 
He had concluded from his studies of the situation that the 
best place for this purpose was the Port of Embarkation 
because they spent most of their time there. Accordingly, 
it was determined by Local 270 that picketing should be 
conducted at this location. 

It was while the Diaz trucks were waiting to be un- 
loaded at the Port that they were picketed by the union, 
and such picketing was carried on only when a Diaz truck 
appeared for unloading. The pickets were stationed as 
close to the Diaz trucks as possible, and the picket signs 
carried by the pickets bore the following legend (J.A. 27): 

“ORGANIZATIONAL PICKET—DIAZ DRAYAGE 
CO.—_NON-UNION—DIAZ EMPLOYEES—JOIN OUR 
UNION FOR BETTER WAGES AND WORKING CON- 
DITIONS. GENERAL TRUCK DRIVERS LOCAL 270, 
AFL-CIO.” 

The pickets were instructed to speak to no one and, if 
questioned by anyone, merely to hand out a leaflet con- 
taining the following language (J.A. 26): “THIS 
PICKET IS DIRECTED AT THE EMPLOYEES OF 
DIAZ DRAYAGE CO. WE ARE ATTEMPTING TO 
ORGANIZE THE EMPLOYEES OF DIAZ DRAYAGE 
CoO. THIS IS ALL I CAN TELL YOU ACCORDING TO 
LAW.” The Board and the Trial Examiner found that these 
instructions were carried out by the pickets. There is no 
evidence, charge or suggestion that the union conspired 
with any other union, union members or employees em- 
ployed at any of the warehouses or docks or unloading plat- 
forms at the Port to obtain their support in the dispute 
with Diaz. 

The picketing had the effect of halting unloading of the 
Diaz Company trucks only; the picketing had no effect on 
the loading or unloading of other trucks or vehicles at the 
Port, which other trucks and vehicles continued to be un- 
loaded by the dock employees at all times during the 
presence of the pickets. The dock employees in question 
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were employed by the Ryan Stevedoring Company of New 
Orleans and were members of the International Long- 
shoremen’s Association, an independent union. On seeing 
the picket signs, these employees voluntarily refrained 
from unloading the Diaz trucks even though made aware 
by their union representative of the possibility of discipli- 
nary action against them. They did this with the acquies- 
cence of their supervisors who, whenever the pickets 
appeared, assigned them to work on other parts of the 
dock or on trucks other than Diaz trucks. During the 
course of the picketing, the principal customer of Diaz, an 
oil producer and shipper doing business as Delta Petro- 
leum Company, voluntarily engaged another trucker to 
avoid possible inconvenience in shipping, and at another 
time during the period of the state court injunction exacted 
a promise from the union business representative that the 
union would not resume picketing when the state court 
injunction was dissolved until Delta trucks already loaded 
or enroute to the Port were unloaded, in return for which 
it volunteered to try to substitute another trucker for Diaz 
while the dispute continued. 


it 


Proceedings Before the National Labor Relations Board 


As a result of the picketing under the circumstances as 
indicated above, the Diaz Drayage Company filed charges 


_ of unfair labor practices against the union, following which 


the Regional Director for the Fifteenth Region (New Or- 


_ leans, Louisiana) issued a complaint against the union, its 


parent organization, and its trustee, alleging violations of 


_ Sections 8(b)(4)(A) and (B) of the National Labor Rela- 
_ tions Act, as amended. The union duly answered such com- 


plaint (J.A. 6), whereupon hearings before Trial Examiner 
Thomas N. Kessel were held in New Orleans on September 


11th and 12th. On November 6, 1956, the Trial Examiner 
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issued his Intermediate Report finding that the union had 
engaged in various unfair labor practices as alleged in the 
complaint and recommending that it desist therefrom and 
take certain affirmative action. The union duly filed Excep- 
tions to this Report and filed a Brief with the Board, and 
on March 29, 1957, the Board affirmed the rulings of the 
Trial Examiner and adopted his Findings, Conclusions and 
Recommendations in their entirety. 

Specifically, the Board found that the picketing at the 
Port of Embarkation was a per se violation of Sections 
8(b)(4)(A) and (B) of the Act because the union had 
available to it the Diaz premises on Law Street where 
picketing could be “effectively” carried on and where 
there was “adequate” opportunity to reach Diaz truck driv- 
ers and helpers. Since, said the Board, “Diaz had a sepa- 
rate place of business at which respondents could and did 
adequately publicize their dispute with Diaz,” the union’s 
picketing must be confined to those premises even though 
the Diaz employees were present there less than 25 minutes 
each day. 

In addition, the Board concluded that picketing at the 
Port of Embarkation must have been for the purpose or 
object of inducing such neutrals as the Ryan Stevedoring 
Company to cease doing business with Diaz because (1) 
the union could reasonably anticipate that picketing at the 
Port would have the effect of inducing Ryan’s employees 
at the dock to quit work, (2) Local 270 made no affirma- 
tive effort other than the language of its picket signs and 
the statements on its handbills to disabuse Ryan’s em- 
ployees of the notion that the picketing was to encourage 
them to cease servicing Diaz trucks, and (3) the agreement 
between the union and Delta Pertoleum that the union 
would not resume picketing until the Diaz trucks already 
loaded or enroute to the Port could be unloaded, in return 
for which the company stated it would try to get another 
tracker to replace Diaz, indicated conclusively that the 
object of the picketing was to involve neutrals. 


: 


The Board ordered the union to cease and desist its 
picketing at the Port and all similar “secondary” picketing 
and to post the customary notice of compliance. The union, 
on June 24, 1957, filed in this Court a Petition to Review 
the Board’s Order, and on July 15, 1957, the Board filed 

_ its Answer to such Petition, together with a cross petition 
for enforcement of its Order. 


STATUTES INVOLVED 


The pertinent provisions of the Labor-Management Re- 
lations Act (61 Stat. 136, 29 U.S.C. Sec. 151, ef seg.) are 
Sections 7, 8(b)(4)(A) and (B) and 13: 


“Sec. 7. Employees shall have the right to self-organi- 
zation, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership i in a labor organization as 
a condition of employment as authorized in section 
8(a)(3).” 

“Sec. 8... (b). It shall be an unfair labor practice for 
a labor organization or its agents— . 

“(4) to engage in or to induce or encourage the em- 
ployees of any employer to engage in, a strike or a 
concerted refusal in the course of their employment 
to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an 
object thereof is: (A) forcing or requiring any em- 
ployer or self-employed person to join any labor or 
employer organization or any employer or other per- 
son to cease using, selling, handling, transporting, or 
otherwise dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to cease doing 
business with any other person; “(B) forcing or re- 
quiring any other employer to recognize or bargain 
with a labor organization as the representative of his 
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employees unless such labor organization has been cer- 
tified as the representative of such employees under 
the provisions of section 9;...” 

“See. 13. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifica- 
tions on that right.” 


STATEMENT OF POINTS 


I. The Board erred in concluding that the union’s picket- 
ing at the Port of Embarkation was for an unlawful pur- 
pose and in support thereof in relying on the literal 
language of Section 8(b)(4)(A) and (B) and in bare in- 
ference and speculation concerning the union’s object in 
the picketing without regard for the paramount right of 
labor organizations to engage in primary picketing for un- 
lawful purposes. 


Ii. More specifically, the Board erred: 


{1) in confining the picketing, otherwise proper under 
the standards set forth in its Moore Dry Dock decision, 
29 NLRB 547, to the Diaz premises ; 


(2) in concluding that adequate communication with the 
Diaz truckers was possible at the Diaz premises alone, or 
that there was adequate opportunity to publicize the dis- 
pute with Diaz at such premises alone, and in assuming 
that the considerations of the “adequacy” of communication 
or “effectiveness” of picketing are relevant factors in deter- 
mining the legality of picketing under Sections 8(b) (4) (A) 
and (B) of the Act; 

(3) in concluding that the union could reasonably antici- 
pate that its picketing at the Port would have the effect of 
causing Ryan’s employees to cease working, and in assum- 
ing that this factor, even if true, was a relevant one in 
determining the legality of picketing under Sections 8(b) 
(4)(A) and (B) of the Act; 
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(4) in concluding that the union was under an obligation 
to take additional affirmative steps to disabuse Ryan’s em- 
ployees of the notion that the picketing was to encourage 
them to cease servicing Diaz trucks, or to take affirmative 
steps to request Ryan’s employees not to respect the picket 
line; 

(5) in concluding that the agreement between the union 
and Delta Petroleum respecting the resumption of picket- 
ing was a relevant factor in determining the legality of the 
picketing at the Port under Sections 8(b)(4)(A) and (B) 
of the Act. 


III. There is no substantial evidence on the record as 
a whole to support the Board’s conclusion that petitioner 
was picketing for an object proscribed by Section 8(b) (4) 
(A) and (B) of the Act; since the Board could under the 
evidence have as easily and more reasonably inferred a 
proper motive as an improper one, substantial evidence has 
not proved petitioner to be guilty of an unfair labor prac- 
tice. 


IV. The Board’s Order deprives petitioner and its mem- 
bers of fundamental rights protected under the Act and 
under the First Amendment to the United States Con- 
stitution. 


SUMMARY OF ARGUMENT 
I 


This case represents another attempt by the National 
Labor Relations Board, similar to that made in its Camp- 
bell Coal case, 110 NLRB No. 274, to substitute inference, 
speculation and guess for the concrete proof of an 8(b) (4) 
violation required under the Act when the protected right 
of picketing is involved—here proof that it was an actual 
object of the picketing at the New Orleans Port of Em- 
barkation deliberately to involve neutrals such as Ryan 





10 


Stevedoring Company in the primary dispute with Diaz. 
Once again the Board has attempted to formulate special 
rules applicable to the common situs picketing situation 
heedless of the fact that Congress nowhere indicated an 
intent to impose any such special restrictions. 

In applying the provisions of Section 8(b) (4) to specific 
acts of picketing, and in resolving the ultimate question of 
whether it was an actual object of the picketing to involve 
neutrals, it is necessary to bear in mind the following fac- 
tors: 

1. Peaceful picketing by labor unions is given specific 
and special protection under Section 13 of the Act; in ad- 
dition, picketing occupies a privileged status under the 
federal Constitution as a concomitant of the right of free 
speech. 


2. As indicated both by the language of the Act and, in 
particular, by its legislative history, Congress, in outlawing 
the so-called secondary boycott, had in mind the traditional 
and sometimes criticized practice of labor organizations 
to direct their picketing against other than the primary 
employer with whom a labor dispute exists, and to seek 
deliberately to enlarge the area of that dispute by directing 
their picketing in addition against innocent third party 
employers doing business with the primary employer in an 
effort thereby to bring additional pressure to bear on the 
primary employer; it was this deliberate, not the incidental, 
involvement of the neutral with which Congress was con- 
cerned. Furthermore, neither in the Act itself nor any- 
where in its legislative history is there any indication that 
Congress intended to place special limitations upon other- 
wise lawful picketing which was carried on at a so-called 
“common situs,” although Congress was well aware of the 
problem, common situs picketing, particularly in the build- 
ing trades industry, being an everyday phenomenon. In 
view of the directive contained in Section 13 of the Act 
that the Board shall limit the right of picketing only as 
specifically indicated elsewhere in the Act, it is highly sig- 
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nificant that neither in the Act itself nor in its legislative 
history is there any indication of a Congressional intent to 
restrict picketing by reference to the place or site where it 
is carried on, or by reference to its “effectiveness” or “ade- 
quacy” as a means of communication, or by reference to the 
possible or even necessary effects of otherwise proper 
picketing. 


3. The decision of this Court in the Campbell Coal case 
(Sales Drivers, Helpers & Building Construction Drivers 
Local Union 859, etc. v. N.L.R.B., 97 U.S. App. D.C., 178, 
229 F. 2d 514) of the Fifth Circuit in Otis-Massey (N.L.R.B. 
v. General Drivers Local 968, AFL, 225 F. 2d 205) and of 
the Second Cireuit in Doud v. International Longshore- 
men’s Association, 224 F. 2d 455, demonstrate that in all 
8(b) (4) eases the Board, to find a violation, must show by 
substantial evidence that it is an actual object of the picket- 
ing deliberately to entangle neutrals, not that it was the 
incidental or even the necessary effect of the picketing. The 
Board is required to rely on some concrete proof and not on 
speculation, guess, or some mechanical rule. This is for 
the reason, first, that Section 13 of the Act does grant spe- 
cial protection to the right of picketing as indicated above, 
and second, if the Board were permitted to utilize mere 
inference or some rule of reasonably anticipated result, 
almost all picketing could very easily be outlawed. 


II 


Applying the foregoing principles to the facts of this 
case, we find that the Board here has relied not on substan- 
tial evidence that it was the object of the picketing at the 
Port deliberately to involve Ryan and others, but, instead, 
it has relied on various inferences flowing from certain cir- 
cumstantial evidence present in almost any common situs 
picketing situation, so that if it were allowable under the 
Act to rely on the type of inference here indulged in, all 
common situs picketing could readily be prohibited, and this 
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in spite of the fact that Congress manifested no such inten- 
tion and nowhere sought to cireumscribe otherwise proper 
picketing by reference to the place where it was carried on 
or the possibility that it might involve others. 

In evaluating the evidence in this case respecting the 
picketing at the Port, it is to be noted first of all that the 
picketing was carried on in full compliance with all of the 
various criteria set forth by the Board in its Moore Dry- 
dock decision—criteria approved by this and other Circuit 
Courts of Appeal. The Board, however, has sought to add 
additional and special restrictions applicable solely to com- 
mon situs picketing as follows: 


1.: The Board infers that since the picketing could have 
been and in fact was carried on at the home office of Diaz, 
the picketing at the Port must have been for the purpose 
of involving Ryan, particularly since, according to the 
Board, the picketing at the Diaz premises was “effective” 
and the pickets could there “adequately” communicate with 
the Diaz employees. But that is precisely the type of infer- 
ence or use of mechanical rule which this Court in its 
Campbell Coal decision has specifically declared to be im- 
proper under the Act. The inadequacy of any Board con- 
clusion or inference drawn from reference to the place 
where the picketing was carried on is well illustrated in 
this case by the fact that the Diaz employees spent less 
than 25 minutes of their working day at the Diaz premises 
and the major portion of their day at the Port of Embarka- 
tion. 

2. The Board infers the picketing at the Port to be for 
an unlawful object because the union could reasonably have 
anticipated that such picketing would involve Ryan’s em- 
ployees, those employees being members of another union 
that had respected picket lines on other occasions. Need- 
less to say, if this is a factor which can operate to permit 
the Board to invalidate otherwise proper picketing, then 
there would be few if any instances in which a union could 
legally engage in picketing at any place which other union 
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members are known to approach or where other union mem- 
bers are employed. For the same reasons that this Court 
rejected the circumstances of another available place of 
picketing in the Campbell Coal case, must this Court reject 
the too-easy inference of unlawful object based on the 
proclivities of members of other unions. 


3. The Board infers an unlawful object because the union 
had failed to take affirmative steps to disabuse Ryan’s em- 
ployees of the notion that the picketing was to encourage 
their support. Although the Board found that the pickets’ 
signs were properly directed and that the pickets refrained 
from taking any direct action to induce Ryan’s employees 
or the employees of any other neutrals to support their 
strikes either by way of oral communication or otherwise, 
apparently the Board would require the union to take the 
further step of directly urging Ryan’s employees to cross 
the picket line. Aside from the fact that any such require- 
ment would be directly contrary to the entire tradition of 
picketing as conceived, carried on, and regarded in the 
American labor movement, and would ignore the right of 
individual union members acting on their own to resort to 
their individual conscience when confronted with a picket 
line, it should once again be noted that there is nothing in 
the Act or its legislative history which indicates any Con- 
gressional intent that a requirement as drastic as that now 
proposed by the Board should exist either in the common 
situs picketing situation or in any other picketing situation. 
Furthermore, the actual evidence in the case makes clear 
that any involvement of Ryan’s employees was either a 
completely voluntary act on their part or else was prompted 
by the actions of their own supervisors. In any event, it 
appears that the Board has gone far afield in creating a 
new duty on the part of pickets affirmatively to discourage 
recognition of the picket signs by fellow union members, 
and then utilizing the failure of the pickets to perform this 
new duty as proof of an unlawful object. 


4, Finally, the Board infers proof of an object to involve 
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Ryan and other neutrals because of an alleged arrangement 
between the union and Delta Petroleum under which the 
union agreed not to resume picketing at the Port until the 
Delta trucks already loaded or en route to the Port could 
be unloaded, in return for which Delta would replace Diaz 
with another trucker. How this arrangement could consti- 
tute any proof of an unlawful object is difficult to see. To 
begin with, the arrangement was entered into some 13 days 
after the picketing had first been instituted and some 11 
days after it had ceased in its entirety. Secondly, Delta 
Petroleum approached the union to make the arrangement, 
and not the union the company. How can any inference 
against the union be drawn from this? Finally, even had 
the union first approached Delta, it would have done so only 
in the exercise of a right which both the Board and the 
courts have consistently held are available to unions en- 
gaged in a labor dispute, namely, the right directly to solicit 
a neutral employer for his voluntary cooperation and as- 
sistance. Once again the Board has drawn an invidious 
inference from the exercise of a legitimate right; appar- 
ently unions can seek assistance and cooperation from neu- 
tral employers only at the peril of thereafter having to 
forego their right to picket. 


If, instead of relying on the inference or speculation, we 
look to the record in this case, certainly the evidence taken 
as a whole indicates that the real purpose of the picketing 
at the Port—that which “satisfied the picket’s aim”—was 
the quite natural and obvious one of reaching Diaz em- 
ployees at the place where they spent the larger portion of 
their working day and to contact such employees for or- 
ganizational purposes where it would be most practical, 
effective, and logical so to do. Certainly, if inferences are 
to be indulged in in this case, the Board could as readily 
and with greatly more logic have inferred a proper object 
in the picketing; “when the Board could as reasonably infer 
a@ proper motive as an unlawful one, substantial evidence 
has not proved the respondent to be guilty of an unfair 
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labor practice”. N.L.R.B. v. Houston Chronicle Publishing 
Co., 211 F. 2d 848. 


ARGUMENT 
I 


The Principles Applicable To a Determination of 
Whether the Union Violated Section 8(b) (4) of the 
Act 


In order to resolve the basic issue in this proceeding, 
namely, whether the Board properly concluded that, in the 
circumstances of this case, the union’s picketing at the 
New Orleans Port of Embarkation was for the objects pro- 
scribed by Sections 8(b)(4)(A) and (B) of the Act, it is 
necessary, in making answer to the various theories ad- 
vanced by the Board in support of its ultimate conclusion 
that the picketing in question was unlawful and enjoinable, 
to set forth certain governing principles. The Board’s 


theories or arguments have been set forth both in the 
Statement of the Case, supra, and in the Statement of 
Points, supra, and will be discussed in the order there in- 
dicated. 


1. The Board’s basic error. 

The basic error made by the Board in this case is the 
same as that made in its Campbell Coal decision, 110 NLRB 
No. 274, which this Court reversed in Sales Drivers, Help- 
ers & Building Construction Drivers Local Union 859, ete. 
v. N.D.R.B., 97 U.S. App. D.C., 173, 229 F. 2d 514. That 
error consists of an attempt by the Board to establish 
special restrictions on otherwise lawful picketing directed 
against the employees of a primary employer at a com- 
mon situs of employment, and of an attempt to find the 
objects proscribed under Section 8(b)(4) of the Act 
through the making of inferences or conclusions from 
otherwise proper conduct rather than from direct and posi- 
tive evidence that the picketing was actually carried on for 
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the illegal object of deliberately involving the neutral’s em- 
ployees at the common situs of employment in the primary 
labor dispute. 


2. The Board’s attempt to apply its Campbell Coal doctrine. 

This error of the Board is first evidenced in its basic 
assumption that the picketing at the Port of Embarkation 
was per se illegal for the reason that “Diaz had a separate 
place of business at which respondents could and did ade- 
quately publicize their dispute with Diaz.” Because of this 
the Board infers that the union must have picketed at the 
Port for the specific purpose of involving neutrals such as 
the Ryan Stevedoring Co. 


The requirement of the Board that unions refrain from 
picketing a primary employer at a common situs of em- 
ployment when the primary employer has another and 
separate place of business where neutral employers are not 
also engaged at work is an application of the Board’s so- 
called Campbell Coal and Washington Coca-Cola doctrines 
(Campbell Coal, supra, and Washington Coca-Cola, 107 
N.L.R.B. 299) and constitutes a fifth requirement in addi- 
tion to the four restrictions on common situs picketing 
established by the Board in its Moore Dry Dock case, 92 
NLRB 547. It is perhaps sufficient answer to this aspect 
of the Board’s case to point out that this doctrine has been 
repudiated by this Court and by the Court of Appeals for 
the Fifth Cireuit in unanimous opinions. Sales Drivers 
Union, AFL, v. N.L.R.B. (Campbell Coal case), supra; 
N.L.R.B. v. General Drivers Local 968, AFL (Otis-Massey 
ease), 225 F. 2d 205. However, because of the fact that 
the Board has continued to apply this doctrine even though 
the Supreme Court has refused to disturb these decisions 
upon the Board’s strong petition * and, instead, has served 
public notice in its Southwestern Motor Transport decision, 


*Campbell Coal, cert. denied 351 U.S. 972; Otis-Massey, cert. 
denied 350 U.S. 914. 
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115 NLRB 981,? that it will continue to disregard this 
Court’s ruling in Campbell, it might be helpful at this point 
to set forth the reasoning on which this Court predicated 
its opinion in the Campbell Coal case and to delineate the 
method of approach adopted by this and other courts in 
applying Section 8(b)(4) of the Act to the common situs 
picketing situation. Such a discussion will serve the further 
important purpose of providing a background and a frame- 
work within which to judge and measure the validity of 
the Board’s additional arguments and theories in this case, 
under which it has found further reasons for assuming that 
picketing at the Port was carried on for the purposes 
proscribed in Section 8(b) (4). 


3. The meaning of the court opinions in Campbell Coal and 
Douds v. I.L.A. 


The courts, particularly this Court in Campbell Coal, 
supra, the Fifth Circuit in Otis-Massey, supra, and the 
Second Circuit in Douds v. I.L.A., supra, together with cer- 
tain pronouncements of the United States Supreme Court 
in N.L.R.B. v. Denver Building & Construction Trades 
Council, 341 U.S. 675, and in N.L.R.B. v. International Rice 
Milling Co., 341 U.S. 665, have given ample guidance to the 
problem, and if the principles set forth in these decisions 
are adhered to, there should be no particular difficulty in 
determining what union conduct constitutes a violation of 
Section 8(b) (4) of the Act. 


Major guidance is found in this Court’s pronouncements 
in Campbell Coal, supra. There, this Court, quoting exten- 
sively from the decision of the Fifth Circuit in Otes-Massey, 
supra, rejected the Board’s so-called Washington Coca-Cola 
or Campbell Coal doctrine of automatic invalidity of com- 


2In that case the Board declared ‘‘ With all due respect for the 
opinion of the Court of Appeals in the Campbell Coal case, we do 
not adopt the conclusion of that court that the type of picketing 
involved therein is not unlawful.”’ 
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mon situs picketing where another place of picketing is 
available. The Court found that such a rule was a mechani- 
cal and artificial one, not sanctioned by the Act, the appli- 
cation of which would permit the Board to avoid its 
primary responsibility of determining in each case, on the 
basis of substantial evidence, whether it was an actual, as 
distinguished from an incidental, object of the union’s 
picketing deliberately to involve neutrals in someone else’s 
labor dispute. Under the Act and under the language of 
Section 8(b)(4), said this Court and the Fifth Cireuit in 
the above cases, the sole test of the legality of picketing, be 
it at a common situs or any other place, is whether such 
picketing was actually for the object proscribed in Section 
8(b) (4), that is, was engaged in purposely to accomplish 
such an object made illegal in that section even though the 
union may have had other additional and proper objectives 
in its picketing. The resolution of this question is primarily 
an issue of fact to be determined under the circumstances 
of each case. Since the secondary strike or boycott must be 
intentionally sought after to make it illegal, it must be de- 
termined in each case what the actual intent or object of 
the particular picketing was. Such determination must 
be made on the basis of substantial evidence on the record 
as a whole and not by some mechanical or automatic rule 
of invalidity based on guess or speculation or even infer- 
ence unsupported by substantial evidence. This is true for 
the additional reason that under Section 13 the right of 
picketing is endowed with a special and particular pro- 
tection which, as stated in Section 13, the Board cannot 
“Impede or diminish in any way” (emphasis supplied), 
except as “specifically” provided for in the Act. 

The following language of this Court in Campbell Coal 
and of the Second Circuit in Douds v. I.L.A., supra, lays 
the predicate for the above conclusions: 


(Campbell Coal) 


“Section 8(b)(4)(A) does not contain a provision 
which condemns concerted activity of employees with 
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respect to their own employer merely because it occurs 
at a place where it comes to the attention of and inci- 
dentally affects employees of another, even where the 
activity could be carried on at a place where the pri- 
mary employer alone does business. The existence of 
a common site, of such incidental effect, and of another 
place which can be picketed, are factors to be con- 
sidered in determining whether or not the section has 
been violated, but alone are not conclusive. The pres- 
ence of these factors does not warrant a failure to 
consider other facts which are relevant and perhaps 
countervailing. See NDRB v. General Drivers, Ware- 
housemen and Helpers, Local 968, 225 F. 2d at 209-210. 
No rigid rule which would make these few factors 
conclusive ts contained in or deducible from the statute. 
To read it into the statute by implication would unduly 
invade the application of section 13 which preserves 
the right to strike ‘except as specifically provided’ in 
other provisions of the Act. It is not specifically pro- 
vided that picketing at a common site, with an inci- 
dental effect upon employees of a neutral employer, 
is unlawful in every case where picketing could also 
be conducted against the primary employer at another 
of its places of business. (Emphasis supplied.) 


“This view has been set forth at length in NDRB v. 
General Drivers, Warehousemen and Helpers, Local 
968, 225 F. 2d 205 (5th Cir.).... The court held the 
Board erred in concluding that the Union was in vio- 
lation of section 8(b)(4)(A) merely upon the basis 
of findings that ‘the drivers and warehousemen in- 
volved were employed “not at the construction projects 
but at the Otis Massey [the primary employer’s] ware- 
house,” so that the warehouse location was the sole 
“situs of the Union’s dispute,” and the place where it 
could “adequately publicize” its private controversy 
with the primary employer without disrupting work of 
the other neutral employers. Jd. at 208. Although 
such a finding as to situs, arrived at in part by apply- 
ing the same adequate publicity” rule here proposed, 
brought the case within the Moore Dry Dock criterion 
barring picketing at a common situs which is not the 
situs of the dispute, the court said that the approval 
which had been given by the courts to the standards 
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set forth in Moore Dry Dock for lawful picketing at 
a@ common site, 


“c ¢, . was necessarily based upon substantial evi- 
dence that the unlawful objective denounced by the 
statute actually existed, rather than upon the infer- 
entially suggested theory that this ultimate and con- 
trolling statutory inquiry may be effectually sup- 
planted merely by Board findings that the real 
“situs” of a labor dispute exists at a location other 
than that determined by the conduct of the parties, 
at which place alone it may be “adequately” pub- 
licized with impunity under the Act, and thereby 
inferring from such findings, as here, that the un- 
lawful objective exists. Indeed, such a theory would, 
we think, elevate the Board formulated “criteria” 
by judicial fiat to a vantage point from which it 
could, in effect, cireumvent the statute, for in this 
type instance it would substitute Board inferences 
as to the lawfulness or unlawfulness of an objective, 
based purely on its own judgment as to the propriety 
and adequacy of the means employed in a labor dis- 
pute, for the sole statutory test of unlawfulness of 
the end or objective sought, contrary to the Supreme 
Court’s pronouncements that it is “the objective of 
the unions’ secondary activities . .. and not the 
quality of the means employed to accomplish that 
objective, which was the dominant factor motivating 
Congress in enacting that provision. ‘International 
Brotherhood of Electrical Workers Local 501, v. 
N.L.R.B., 341 U.S. 694, 704 .. . 225 F. 2d at 209- 
vk a i 


“Since the decision of the Board, as shown by its 
findings and reasoning, turns upon the fact of con- 
eerted activity at a common situs where one not 
common was available, we will set aside the order, 
notwithstanding the picketing had incidental effect 
upon employees of neutral employers, but will re- 
mand the case to the Board for its further con- 
sideration, if desired. Otherwise our decision would 
constitute an approval of a rigid rule which the 
language of the statute does not support.” (Empha- 
sis supplied.) 
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(Douds v. 1.L.A.) 


“Turning then to the text, we are to ask whether it 
was an ‘object’ of the ‘Independent’s’ refusal to serve 
the trucks to force the ‘Association’ ‘to cease doing 
business with the trucking concerns’ to ‘cease doing 
business’ with them. Jt 7s indeed true that this was 
one of the probable, nay perhaps inevitable, conse- 
quences of the refusal; but the liability imposed by 
the section 1s much more limited than the usual liabi- 
ity for a tort, which extends to any damage that the 
tortfeasor should reasonably have expected to result 
from hts act. All strikes and ‘concerted refusals’ to 
work involve some cessation of business; that is 
the only sanction they can have. When Congress lim- 
ated the wrong to occasions when the cessation was 
an ‘object’ to the conduct, it excluded much indeed that 
the ordinary law of tort would have included. If it 
had not done so, tt would have made nearly all strikes 
unlawful. The ‘object’ of an action is the concluding 
state of things that the actor seeks to bring about: 
that which satisfies his aim. Hence it is a term relative 
to the whole sequence of steps that he proposes; and it 
does not apply to those that are only intermediate to 
it. If I wish to enter my house, but can do so only by 
passing through my garden, my ‘object’ is to enter the 
house, and it is not a subsidary ‘object’ to pass through 
the garden. On the other hand, if I find the garden 
gate locked, and I take out my key, the ‘object’ of my 
doing so is to open the gate, though it is still only a 
step towards entering the house. 


“So in the case at bar, if the respondents’ refusal to 
serve the trucks was merely to cause a cessation of 
business between the ‘Association’ and the trucking 
companies or between those companies and their cus- 
tomers, that may have been within the section, though 
not even that is perfectly certain as will appear. On 
the other hand, tf the refusal was a part of the struggle 
for control of the Port, that was the only ‘object’ in 
the sense that that term is used in the section, unless 
it ts to cover all acts in a labor dispute that are known 
and intended to result in a cessation of business be- 
tween others. When therefore the judge left no ques- 
tion to the jury, except whether the strike was a 
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subterfuge for continuing the refusal, it necessarily 
followed, regardless of whether the refusal was a step 
or move in the contest for power, that it was within 
the section. With that we do not agree for the reasons 
we have given. It was not within the section unless it 
affirmatively appeared that the refusal was not part 
of the struggle; and that did not appear from the fact 
that it was an act of reprisal. Reprisals are a cus- 
tomary part of all sorts of warfare. Indeed, not only 
might it be a move in the contest; but it almost in- 
evitably was one, for the ‘Independent’ had no dispute 
with the trucking companies, or for that matter with 
the ‘Association’ itself.” (Emphasis supplied.) 


4. The approach and the principles to be followed in applying 
Section 8(b) (4). 


If the principles enunciated in the foregoing decisions 
are kept steadfastly in mind, there is nothing mysterious or 
metaphysical in the resolution of the question of what labor 
activities constitute a violation of Section 8(b)(4). These 
eases, together with the legislative history of the Act, make 
clear that in applying Section 8(b)(4) of the Act to union 
activities, in either a common situs or other picketing situa- 
tion, the following approach must be taken; and the follow- 
ing factors must be considered: 


A. The protected status accorded the right of picketing 
under the Act. 


A starting point of any inquiry as to whether union 
picketing is such as to require proscription under Section 
8(b) (4) is recognition of the fact that under Section 7 of 
the Act, and particularly under Section 13 of the Act, the 
right to engage in peaceful striking and picketing against 
a@ primary employer is accorded particular protection, to be 
limited or circumscribed only as specifically directed and 
required by other provisions of the Act. Congress has 
given specific and affirmative protection in both Section 7 
and 13 of the Act to the right to strike and its concomitant 
right of picketing, and has specifically prescribed in Section 
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13 that these rights are to be limited or proscribed only to 
the extent specifically set forth in other sections of the Act. 
The Supreme Court of the United States, in the Rice Mull- 
ing case, supra, had this to say about the intent of Congress 
to interfere with the ordinary strike or picketing: 


“That Congress did not seek, by § 8(b) (4), to interfere 
with the ordinary strike has been indicated recently 
by this Court. This is emphasized in § 13 as follows: 


“ ‘Nothing in this Act, except as specifically provided 
for herein, shall be construed so as either to inter- 
fere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifi- 
cations on that right.’ ” 61 Stat. 151, 29 U.S.C. 


(Supp. IIT) § 163. 


“By 13, Congress has made it clear that § 8(b)(4), 
and all other parts of the Act which otherwise might be 
read so as to interfere with, impede or diminish the 
union’s traditional right to strike, may be so read only 
if such interference, impediment or diminution is ‘spe- 
cifically provided for’ in the Act. No such specific 
provision in § 8(b)(4) reaches the incident here. The 
material legislative history supports this view.” 


This Court in the Campbell case stated as follows re- 
specting the effect of Section 13: 


“To read it [a rigid rule of no common situs picketing 
where another situs is available] into the statute by 
implication would unduly invade the application of 
Section 13 which preserves the right to strike ‘except 


8 Although the reference in the decision is to ‘‘the ordinary 
strike,’’ the Supreme Court obviously equated ordinary picketing 
with the ordinary strike, because, in Rice Milling, none of the 
employees of the employer against whom the picketing was directed 
engaged in the strike or in the picketing and, indeed, none were 
members of or sympathetic to the Union. The “‘strike’’ actually 
was picketing for recognition and consisted solely of picketing by 
members of the Union who were not employees of the struck 
employer. 
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as specifically provided’ in other provisions of the Act. 
It is not specifically provided that picketing at a com- 
mon site, with an incidental effect upon employees of 
a neutral employer, is unlawful in every case where 
picketing could also be conducted against the primary 
employer at another of its places of business.” 


The statutory purpose of giving paramount protection to 
the traditional right of picketing in a primary strike situa- 
tion is fully supported by the legislative history. See re- 
marks of Senator Taft at 93 Cong. Rec. 3834 (1947). See 
also 93 Cong. Rec. 1006, 1199, 1539 and 1623. 


In addition to the statutory protections accorded the 
right to strike and picket contained in the Act itself, further 
need for Board caution and restraint in the proscription of 
such rights is obtained from the fact that the right of pick- 
eting is one finding protection under the First Amendment 
to the Constitution of the United States as a concomitant 
of the right of free speech. The Supreme Court of the 
United States has uniformly recognized picketing as a 
means of publicizing the facts of a labor dispute which is 
entitled to the First Amendment’s protection. In Carlson 
v. California, 310 U.S. 106, 112-138, the United States 
Supreme Court said: 


“The carrying of signs and banners, no less than the 
raising of a flag, is a natural and appropriate means of 
conveying information on matters of public concern... 
{publicizing] the facts of a labor dispute in a peaceful 
way through appropriate means, whether by pamphlet, 
by word of mouth, or by banner, must now be regarded 
as within that liberty of communication which is se- 
cured to every person by the Fourteenth Amendment 
against abridgement by a state.” 


Solicitous concern for the liberties of speech and press 
has caused the Supreme Court to state that freedom of 
speech is in a “preferred position” (Murdock v. Pennsyl- 
vania, 319 U.S. 105, 115); its restraint is the “exception 
rather than the rule” (Burstyn v. Wilson, 343 U.S. 495 at 
503); it is to be “guarded with a jealous eye” (A.F.L. v. 
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| Swing, 312 U.S. 325); “mere legislative preferences” may 
not suffice when the First Amendment guarantees are in- 
volved (American Communications Asso. v. Douds, 339 
U.S. 382, 401; Thornhill v. Alabama, 310 U.S. 88, 95-96) ; 
and that in “borderline instances” the doubt is to be re- 
solved in favor of freedom of speech (Pennekamp v. Flor- 
ida, 328 U.S. 331, 347). 


The rule could hardly be otherwise. Unless the exercise 
of constitutionally-guaranteed rights and immunities is 
presumptively favored, one seeking to exercise those rights 
in face of a limiting statute would be forced to overcome a 
| presumption in favor of the restraint. Thus, without a pre- 
sumption in favor of freedom of speech, restraint would 
become the rule rather than the exception. 


The fundamental importance of “[peaceful] picketing 
[which] is the workingman’s means of communication” 
(Drivers Union v. Meadowmoor Co., 213 U.S. 287, 293) to 
_ our industrial society cannot be doubted at this late date. 
| Hence, restraints upon the “workingman’s means of com- 
munication” should be the exception rather than the rule. 
Those who would sanction restraint have “a heavy burden 
to demonstrate that the limitation challenged here presents 
such an exceptional case.” Burstyn v. Wilson, 343 U.S. 495. 
| Nothing less than a “solidity of evidence should be 
required” if the Unions are to be deprived of the right to 
- peaceful picketing. Pennekamp v. Florida, 328 U.S. 331. 


Because the right of peaceful picketing in connection 
with a primary labor dispute is given particular protection 
| both under the Act itself and under the First Amendment, 
it follows that the Board should take particular pains to 
' see to it that the right is not transgressed unless trans- 
gression is clearly required, and that the Board should 
seek to protect rather than strain to proscribe that right, 
- contrary to what it did in Campbell Coal and Otis-Massey, 
supra, and contrary to what the Board has done in the 
present case. 
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B. The necessity of finding an actual object of involving 
neutrals. 


The sole exception to the specific command contained in 
Section 13 of the Act to protect the right of peaceful pri- 
mary picketing is found in Section 8(b)(4), and that is 
where an object of the picketing is to entangle neutrals 
against their will in a primary dispute by deliberately 
inducing a strike of the neutral’s employees. This is what 
is commonly referred to as a secondary boycott. However, 
as made clear by the decision of this Court in Campbell 
Coal, by the Fifth Circuit in Otis-Massey, and by the Sec- 
ond Circuit in Douds v. I.L.A., supra, by “object” Congress 
must have intended an actual object of deliberately 
entangling neutrals as distinguished from such entangle- 
ment as brought about as an incidental effect or even as a 
necessary consequence of otherwise legal picketing. In 
other words, a secondary strike or boycott must be 
intentionally sought after, and the object must be “a con- 
cluding state of things that the actor seeks to bring about; 
that which satisfies his aim.” (Douds v. I.L.A., supra, 224 F. 
2d at 459). The term “object” cannot include what may be in 
the back of the minds of the persons engaging in the picket- 
ing, or even what they might hope for or expect as a result 
of otherwise proper picketing, assuming always, as is the 
ease here, that the picketing is primary, and that the place 
where picketing is being conducted does constitute a situs 
of the primary dispute, that is, where the primary em- 
ployer with whom the dispute exists is engaged to some 
substantial degree in the carrying on of his customary 
business. This is so because, as will be demonstrated 
shortly, any other rule would permit the Board to outlaw 
all primary picketing which had any incidental effect of 
involving neutrals, directly contrary to the legislative 
intent to protect the right peacefully to picket the primary 
employer where he is engaged in his usual work. 


That Congress intended the necessity of finding a specific 
object, rather than a general object, of involving neutrals 
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is further demonstrated by the Congressional history 
respecting the type of “secondary boycott” that Congress 
was interested in preventing under the Taft-Hartley amend- 
ments to the National Labor Relations Act. An examina- 
tion of all references in the legislative history to the 
secondary boycott situation indicates that Congress had in 
mind the traditional, well-known, much litigated, and often 
criticized type of labor activity in which unions would 
extend their dispute beyond the primary employer by 
_ deliberately involving innocent third parties principally 
through picketing aimed directly at such neutrals. See 
remarks of Senator Taft, 93 Cong. Rec. 4198; and the 
_ analysis by the Board of legislative history in the Pure Ou 
case, 84 NLRB 315, at 318. In this connection it is highly 
significant that the entire Congressional history of the Act 
contains no special mention whatsoever or even reference 
to the so-called “common situs” problem, that is, to the 
situation in which picketing was conducted against a pri- 
' mary employer engaged in working at a place where other 
neutral employers were also present. It is highly signifi- 
cant that, although the so-called common situs picketing 
was &@ phenomenon of an every-day occurrence, particularly 
in the building trades industry, and was well known to all 
Congressmen, no mention of any need for according special 
treatment to or for imposing any special limitations on 
such picketing is contained anywhere in the discussions or 
reports preceding the passage of the Taft-Hartley amend- 
' ments, and, of course, there is no language in the Act itself 
which either requires or permits the placing of special rules 
or restrictions on otherwise proper picketing conducted at 
a common situs. For this reason it is difficult to conceive 
under what authority or under what theory the Board has 
proceeded to impose the various special limitations on 
so-called common situs picketing that it has done in this 
and other common situs picketing cases, or under what war- 
rant the Board can treat common situs picketing any 
- differently from picketing conducted at the premises of a 
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primary employer alone. In both cases it is the Board’s 
sole function to determine what the actual object of the 
picketing was, and unless an actual object of the picketing 
was deliberately or purposely to involve neutrals, there is 
nothing in either the language of the Act or in its legisla- 
tive history which permits the Board either to neglect in its 
overall duty of protecting the right of peaceful picketing 
or to take an approach based on such imponderables as the 
effectiveness of the picketing, adequacy of communication 
with the employees of the struck employer, or the like. If 
the fact that in American industry it sometimes happens 
that a number of individual employers are engaged in car- 
rying on their business at the same site operates to 
ereate special problems, it is for the Congress, not the 
Board, to deal with them. 


C. The necessity of finding an actual unlawful object 
by concrete evidence rather than by speculation or 
wnference. 


In determining whether an object of deliberately entan- 
gling neutrals actually exists, the Board must rely on some- 
thing more than guess, speculation, assumption, or 
inference—even assumption or inference drawn from rea- 
sonable or foreseeable consequences. This is for the reason, 
first of all, that, as we have seen, the right of picketing is 
accorded a particular and higher protection under the Act 
by virtue of the provisions of Section 13 and also by virtue 
of the status accorded that right under the Federal Con- 
stitution. Secondly, and of equal importance, is the con- 
sideration that, if the Board is to be permitted to indulge 
in inferences or assumptions based on the probable or even 
necessary consequences of otherwise legitimate picketing 
activities, the Board could very easily find reason and 
excuse to outlaw all picketing regardless of how or where 
conducted or to what otherwise proper end. This is because 
the facts of industrial life are what they are—facts well 
known to all members of Congress when the Taft-Hartley 
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amendments were under consideration. These facts of life, 
recognized not only by Congress but by the Board and 
the courts, are, that it is the incidental effect of most 
picketing that it will involve some interference with the 
business of third party neutrals, due to the traditional 
reluctance of union members and of those sympathetic 
with the union’s cause to cross the picket line. Indeed, as 
observed by Justice Learned Hand in Douds v. I.L.A., 
supra, at 459, it can even be said that the procuring of a 
cessation of business relationships is the “only sanction” 
which primary striking or picketing can have. Thus, it 
could reasonably be concluded, as noted by the Board in 
Ryan Construction Co., 85 NLRB 317, that it is the general 
object of all picketing to dissuade all persons from crossing 
a picket line. In that case the Board stated as follows: 


“. . when the picketing is wholly at the premises of 
the employer with whom the union is engaged in a 
labor dispute, it cannot be called ‘secondary’ even 
though, as is virtually always the case, an object of 
the picketing is to dissuade all persons from entering 
such premises for business reasons.” 


In the Pure Oil case, 84 NLRB 315, the Board stated 
further in this respect as follows: 


“The fact that the union’s primary pressure on [the 
primary employer] may have also had a secondary 
effect, namely, inducing and encouraging employees 
of other employers to cease doing business on [the 
primary employer’s] premises, does not, in our opinion, 
convert lawful primary action into [un]lawful second- 
ary action within the meaning of Section 8(b)(4) (A). 
To hold otherwise might well outlaw virtually every 
effective strike, for consequence of all strikes is some 
interference with business relationships between the 
struck employer and others.” 


International Rice Milling Co., supra, and N.L.R.B. v. 
Service Trade Chauffeurs, Inc., 191 F. 2d 65, at 68 (C.A. 2, 
1954) : 


“If this picketing met the criteria announced in the 
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Sailor’s Union ease, then it was not unlawful because 
employees of the secondary employers, or employees 
of other employers due to their habitual unwillingness 
to eross picket lines, refused to do so, for such enects 
are within the realm of the ‘incidental’.” 


N.L.R.B. v. Local Union 55, 218 F. 2d 226 (C.A. 10, 1954) : 


“Mere incidental effect on the secondary employer is 
not enough to constitute a secondary boycott. Where 
there is no geographic separation between the work 
situs of the primary employer and the work situs of 
a neutral employer, that is, where the primary and 
secondary employers occupy a common work site, it is 
not easy to draw the line between permissible primary 
action and proscribed secondary action.” 

It is for the foregoing reasons that Judge Learned Hand 
in the J.L.A. case, supra, noted that the liability imposed 
by Section 8(b)(4) “is much more limited than the usual 
liability for a tort, which extends to any damage that the 
tortfeasor should reasonably have expected to result from 
his act.” (224 F. 2d at 459) Any other rule or approach 
would, as stated before, permit the Board to conclude in 
any picketing situation where employees of neutrals either 
respected the picket line, or where it reasonably could have 
been expected or assumed that employees would respect 
the picket line, that the picketing in question was in fact 
for an object of involving neutrals, and this regardless of 
whether the real and ultimate object of the picketing was 
to reach employees of a primary employer at a place 
where they were engaged in performing their usual work 
tasks. 


As will be seen when they are more fully discussed later 
in this brief, the conclusions drawn by the Board from 
such considerations as the adequacy of the picketing at 
the Diaz garage, the ability of the local to anticipate that 
its picketing would be respected by the members of the 
ILA local union employed by Ryan at the dock, the failure 
of Local 270 to make other affirmative efforts to disabuse 
Ryan’s employees of the notion that picketing was to 
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encourage them to stop work, and the circumstance of the 
agreement between the local union and Delta Petroleum 
respecting a grace period for unloading Delta trucks, are 
all matters of inference based on what might possibly be 
concluded from those particular circumstances or from cer- 
tain circumstantial evidence. But, as will be seen, similar 
inferences can be drawn from similar circumstances pres- 
ent in 95% of all common situs picketing situations, so that 
if the Board is to be allowed to indulge in inferences based 
on what can be “reasonably concluded” (as distinguished 
from what must necessarily be concluded from certain 
conduct), or based on what is found to be an incidental or 
even a necessary effect of picketing as such, it will have 
no trouble in finding reason in plenty to outlaw not only 
all picketing at a common situs but even all picketing on 
a primary employer’s premises where no other neutrals are 
located. We repeat, inferences, no matter how reasonable, 
simply cannot be permitted to replace the actual proof of 
a direct object purposely to involve neutrals as required 
under the Act if its overall purpose of protecting primary 
picketing regardless of the place where it is carried on is 
to be respected. 


Il 


The Applicable Principles As Applied To the Facts of 
This Case. 


1. The Board’s inference of unlawful object based on ade- 
quacy of communication or effectiveness of picketing. 


The Board’s argument that it can be reasonably inferred 
that the picketing at the Port of Embarkation must have 
been for the purpose of involving Ryan in the dispute 
because “adequate” communication with all Diaz truckers 
was possible at the Diaz garage and office, or the Trial 
Examiner’s further argument that the picketing at the 
Diaz premises was “effective”, constitute an application 
of the Board’s Campbell Coal or Washington Coca Cola 
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doctrine, and, for the reasons stated by this Court in its 
Campbell Coal decision, must be rejected. Just as there 
is nothing in the Act which proscribes otherwise proper 
picketing by reference to the place or site where it is 
carried on, neither is there any mention in the Act or in 
its legislative history of the legality of picketing by ref- 
erence to its effectiveness or by reference to the ability of 
the picketing union adequately to communicate with the 
employees of the struck employer. 


In addition to the significance which can be attached to 
the fact that no discussion of picketing by reference to its 
situs or adequacy or effectiveness is contained in the legis- 
lative history of Taft-Hartley, it can very well be assumed 
that the Congress would have been extremely hesitant to 
attempt to test the lawfulness of picketing by any such 
standards in recognition of the difficulty that any Board 
would have in resolving the imponderables thereby 
involved. Indeed, the instant case represents an excellent 
example of the impossibility of attempting adjudication 
based on such vague standards. Despite the Trial Exam- 
iner’s finding from the “clear evidence” that the Diaz 
employees spent only 25 minutes or less daily at their 
employer’s premises and spent substantially greater 
periods ranging up to several hours daily at the Port of 
Embarkation, both he and the Board were able to conclude 
that the communication at the Diaz premises alone was 
“adequate” and the picketing “effective”. Such a conclusion 
was reached in spite of a further finding by the Trial Ex- 
aminer that there was “greater convenience and practi- 
eality to the Teamsters in picketing at this [the Port] 
situs.” By what warrant can the Board conclude that pick- 
eting at the Diaz premises, where the truck drivers spend 
only a very small fraction of their time, is effective? On 
its face, picketing limited to the Diaz premises would ap- 
pear far less effective than picketing where Diaz employees 
spend by far the major portion of their working day. The 
right to picket, as traditionally conceived and carried on by 


33 


unions, involves the right to picket wherever an employer 
with whom a dispute exists is carrying on his normal activi- 
ties and where his employees are working for him in other 
than a transitory manner. Picketing a primary employer 
in a labor dispute, to be truly effective, must necessarily 
carry with it the right to picket that employer in all his 
places of operation; any other rule could well atomize or 
render meaningless the exercise of that important right. 


2. The Board’s inference of unlawful object based on the 
ability of the union to reasonably anticipate that union 
members employed by Ryan would cease working upon 
the appearance of the pickets at the Port. 


The Board further infers an object of deliberate involve- 
ment of neutral employees on the basis of a finding that 
the union could reasonably anticipate that the ILA mem- 
bers employed by Ryan at the Port would cease working 
on the appearance of the pickets because they did so in the 
past and because they were members of a union which 
traditionally respected picket lines. If this is a factor 
which can operate to permit the Board to invalidate other- 
wise proper picketing, then there would be few, if any, 
instances in which a union could engage in picketing at 
any place which other union members are known to 
approach or at which other union members are employed; 
indeed, such a rule would amount to a denial of all rights 
of picketing at any place where it might be known or antici- 
pated that a member of organized labor is present or will 
respond to the picketing. It is one of the basic traditions 
of the labor movement that its members, acting through 
reasons of individual conscience and as part of a move- 
ment founded on the principle of mutual aid and assistance, 
will respect the legitimate picket lines established by fellow 
union members who are engaged in a bona fide labor dis- 
pute with an employer. As pointed out earlier in this brief, 
it has many times been observed by the Board and by this 
Court that it is a necessary consequence of most picketing 
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that it will cause business interruptions, but, as pointed 
out in these decisions, that has never been considered a 
reason for outlawing picketing. Here, again, are illustrated 
the evils which can result if the Board is permitted to sub- 
stitute easilv-drawn inferences for concrete proof of an 
actual object. As before stated, if there are special prob- 
lems created by the common situs situation, it is for the 
Congress, not the Board, to make whatever restrictions 
may be deemed necessary. 


That even the Board’s instant inference is without sub- 
stantial basis is evidenced from the Trial Examiner’s own 
findings respecting the union’s relationship with Ryan’s 
employees. In his Intermediate Report he states as fol- 
lows (J.A. 34): 


“As previously noted, Schwehm [the union’s represent- 
ative] did not while at the docks on August 1 or 2 
speak to the Ryan Stevedoring employees, or for that 
matter to any employees of employers other than Diaz. 
While there was some testimony by Diaz Foreman 
Williams indicating opportunity for discussion between 
Schwehm and ILA Local 1655 President Dennies at 
the dock on August 1, I am satisfied from Schwehm’s 
and Port Guard White’s testimony that there were 
no contacts and no discussions between Schwehm and 
Dennies at the docks during the picketing. I am further 
satisfied that Schwehm, who admitted familiarity with 
Dennies for many years and aware of his official con- 
nection with ILA Local 1655, had not discussed the 
Diaz dispute with him in advance of the picketing. 
Schwehm denied that he had known before he sta- 
tioned the picket at the docks which company’s 
employees unloaded the Diaz trucks and specifically 
denied knowing that Ryan employees performed this 
operation. He admitted that he had known Clarence 
Dennies but claimed he had not known for whom he 
worked although he knew he did work on the docks. 
Local 270 President Winters conceded knowing that the 
clerks who checked Diaz oil deliveries at the docks 
were represented by ILA Local 1655.” 
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3. The Board’s inference of unlawful object drawn from lack 
of affirmative efforts by the Union to disabuse Ryan’s 
employees of the notion that the picketing was to en- 
courage them. 


The Board apparently is adding additional elements to 
the Moore Dry Dock criterion that “the picketing disclose 
clearly that the dispute is with the primary employer only.” 
Heretofore, it has been considered a sufficient compliance 
with this requirement that the picket signs be so worded 
as to make it clear that the dispute is with the primary 
employer only, and that the pickets take no affirmative 
action to induce employees of neutrals to respect their 
picket line or join their cause. Moore Dry Dock Co., 92 
NLRB 547. 


The Board has added a new duty or obligation under 
the Act when picketing is conducted at a common situs, 
namely that the pickets are obliged to tell those employees 
of neutrals who approach the picket line to disregard the 
picketing and ignore the line. Up to the present time at 
least, it has never been held that the Act imposes an affirm- 
ative duty on unions to request other union members to 
ignore their picket lines—a requirement that would be en- 
tirely inconsistent with the entire concept of picketing as 
traditionally conceived and carried on in the American labor 
movement, and the Board has had occasion to specifically 
hold that the duty of picketing unions to take precautions 
- against unnecessary involvement of neutrals, as, for in- 
stance, by the use of properly-directed picket signs, does 
not require that the pickets directly inform neutral em- 
_ ployees that the picketing was not intended as an appeal to 
_ them. Pittsburgh Plate Glass Co., 110 NLRB No. 84. In 
the Matter of Crump, Inc., 112 NLRB 311. Cf. the recent 
decision of the Seventh Circuit in NDRB v. Teamsters Lo- 
cal 627,39 LRRM 2496. 


In Stover Steel Service, 108 NLRB 1575 at 1576, the 
Board said: 
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“The Trial Examiner found that the picketing violated 
Section 8(b)(4)(A) of the Act. He reasoned that, 
although the Respondents did not call for [the neutral 
employees not to cross the picket line] by way of in- 
structions, pickets or picket signs, they [union] ex- 
pected that many union members would refuse to cross 
the picket line and it was therefore ‘incumbent upon 
them to take affirmative action to negative the induce- 
ment which the mere existence of the picket line con- 
stituted, by ordering the men back to work.’ We do 
not agree with this reasoning of the Trial Examiner.” 
(Emphasis supplied.) 


What is even worse with the Board’s theory respecting 
the duty or obligation to take additional affirmative action 
is the fact that the Board creates this rule in entire dis- 
regard of the fact that the Act itself contains no indication 
that such a rule is one required by Congress, and then 
utilized the failure on the part of a union to follow such 
rule as affirmative and conclusive proof of an actual object 
on the part of the union to involve the neutrals, in entire 
disregard of all other circumstances in the case indicating 
that the basic and ultimate object of the picketing was to 
reach the employees of the struck employer at the place 
most logical and practical for that purpose, namely, where 
they spend the vast majority of their working hours. Once 
again the Board has substituted inference or speculation 
for the actual proof of a direct object deliberately to in- 
volve neutrals required under the Act. 


It is respectfully submitted that the union in this case has 
done all that is reasonably necessary under the Act to indi- 
cate that the dispute was with Diaz alone, and to refrain 
from deliberately encouraging or inducing either Ryan’s 
employees or employees of any other neutral at the Port 
to cease work. The picket signs, as well as the handbills 
passed out by the pickets, were clearly phrased so as to 
leave no question as to which employer was being picketed. 
That Diaz alone was the subject of the picketing was made 
additionally obvious by the fact that the pickets picketed 
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only when the Diaz trucks were at the Port and withdrew 
immediately after the Diaz trucks departed. The picketing 
had, in fact, no effect on the loading or unloading of the 
trucks of other trucking companies. 


In respect to the pains taken by the union to refrain from 
involving the neutrals, the Trial Examiner found that there 
was no attempt by the union to communicate with Ryan’s 
employees in any way other than by display of the picket 
signs and the passing out of the handbills, and there was 
no attempt to induce or encourage Ryan’s employees, or 
employees of any other neutral to cease work other than 
by display of the picket signs or the passing out of the 
handbills. Indeed, it would appear from the Trial Exami- 
ner’s report that the action of Ryan’s employees in ceasing 
to unload Diaz trucks was either a completely voluntary 
act on their part or else prompted by their own supervisors. 


_ 4. The Board’s inference of unlawful object drawn from the 
alleged agreement between the Union and Delta Petroleum. 


The Board found that the president of the respondent 
union had entered into an arrangement with the head of 
Delta Petroleum, under which the union agreed not to 
resume picketing at the Port following dissolution of the 
state injunction until the trucks already loaded or en route 
to the Port could be unloaded, in return for which Delta 
_ Petroleum agreed to try to replace Diaz with another 
_ trucker. This arrangement, the Board concludes, consti- 
_ tutes substantial proof that the real object of picketing at 
| the Port was to involve neutrals such as Delta Petroleum. 


- Yo begin with, it should be remembered that this ar- 

rangement or alleged agreement between the union and 
Delta was entered into on August 13th, some eleven days 
after the picketing at the Port had ceased entirely, and 
some thirteen days after the picketing had first been insti- 
tuted. How any arrangement entered into on that date can 
afford proof of or even throw light on what object the 
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union had in mind on August 1st, when the picketing was 
commenced, is difficult to comprehend. 


In the second place, it should be pointed out that it was 
Delta Petroleum which first contacted the union for the 
purpose of attempting to make arrangements to obviate 
entangling Delta in the dispute with Diaz (see Trial Ex- 
aminer’s Report, J.A. 32). This was as early as August 
2nd, before the picketing had been enjoined by the state 
eourt. Again, when the state court injunction was dissolved 
on August 13th, it was a representative of Delta Petroleum 
who contacted the union in an effort to make a similar ar- 
rangement in respect to the picketing which it was thought 
was about to be resumed. The Trial Examiner found in 
this respect as follows (J.A. 33): 


“When the State court injunction against picketing of 
Diaz by Local 270 was dissolved on August 13, afore- 
mentioned Charles D. Winters, president and business 
agent of Local 270, received a call from Maxwell 
requesting that picketing not be resumed until Delta 
oil on trucks already loaded or enroute to the docks 
was unloaded there, with a promise that if there were 
such cooperation, he would instruct the responsible 
persons at Delta to use other trucks until the Diaz 
dispute was settled. He also stated that if Local 270 
were again legally restrained from picketing, Delta 
would resume use of Diaz Services. Winters con- 
sented to Mazxwell’s request.” (Emphasis supplied.) 


The significance of the foregoing lies in the fact that it 
was on the initiative of the neutral, not as a result of any 
threats or pressure, or even request by the union, that the 
arrangement between Delta and the union was consum- 
mated. How can this constitute proof of an unlawful pur- 
pose or object on the union’s part? Surely, a more reason- 
able inference to be drawn from this occurrence is the one 
drawn by the Trial Examiner in respect to the original 
approach of Delta to the union on August 2nd, namely 
(J.A. 40) “that his company would be hampered by dis- 
ruption of Diaz operations during the strike and that he 
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would, therefore, on his own initiative circumvent this 
contemplated inconvenience by getting another trucker. 
That Schwehm did not seek to dissuade Maxwell from 
adopting such a course was not by itself, in my view, indi- 
cation that the Local 270 strike strategy included a plan 
to bring the Diaz business operations to a halt through the 
amposition of secondary pressures on its neutral customers.” 
(Emphasis supplied.) 

The union’s contention that the Board has made an im- 
proper inference from the alleged arrangement with Delta 
is strengthened by the fact that, even had the union 
gone to Delta Petroleum in the first instance to advise it 
of the contemplated picketing of Diaz trucks and to request 
its cooperation and assistance in its dispute with Diaz by 
Delta’s changing of truckers, to which request Delta had 
acceded, such activity would have been perfectly legal and 
proper under the Act. Both the Board and the courts 
have held on numerous occasions that under Taft-Hartley, 
and notwithstanding the provisions of Section 8(b)(4), 
unions have a right to solicit the active support of neutrals. 
The Board has repeatedly held that unions are free to seek 
to induce neutral employers, by any and all means, even 
including threat of strike action, to aid a union cause by 
refusing to handle or process the goods of another em- 
ployer engaged in a labor dispute or by ceasing to do busi- 
ness with such other employer, and this reading of the Act 
has been universally upheld by the courts. Sealright Pa- 
cific, Ltd., 82 NLRB 271; Lewis Karlton d/b/a Consoli- 
dated Frame Company, 91 NLRB 1295; Local Union 878, 
International Brotherhood of Teamsters, etc. (Arkansas 
Express, Inc.), 92 NLRB 255; Schatte v. International Al- 
liance, 182 F. 2d 158 (C.A. 9), cert, denied 340 U.S. 827; 
Rabouin v N.L.R.B., 195 F. 2d 906; N.L.R.B. v. Electrical 
Workers, CIO, 228 F. 2d 553 (C.A. 2), decided December 
22, 1955. 


The Board itself, in its brief before the Second Circuit in 
the Rabouwi case, supra, summarized some of the considera- 
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tions which may motivate an employer, with or without 
the union’s request, to extend cooperation to a union en- 
gaged in a strike (p. 40): “He may desire to aid the union 
lest substandard employment terms at the struck plant 
introduce undesirable competitive practices resulting from 
lower labor costs; the union may grant him a concession 
on other issues in exchange for his assistance; he may feel 
that preservation of harmonious relations with the union 
is preferable to doing business with the struck employer; 
or he may be convinced of the rightness of the union’s 
cause.” In the present case Diaz, unsolicited by the union, 
expressed sympathy with the union’s cause and a willing- 
ness to aid the union when, as found by the Trial Exam- 
iner, it volunteered to discontinue business relationships 
with Diaz or, in the alternative, adjust its rates with Diaz 
if the latter would sign a contract with the union providing 
for the higher wages as requested in the union’s proposed 
agreement—wage terms which Delta thought “should be 
aeceptable to Diaz.” (J.A. 32) 


Furthermore, since “A consequence of all strikes is some 
interference with business relationships between the struck 
employer and others” (Pure Oil Co., 84 NLRB 315), it may 
very well constitute a moral obligation, or at least an act 
of courtesy, for a union to advise neutral employers en- 
gaged in work at a common site of employment that a labor 
dispute exists between the union and another employer at 
the job site so that the neutral emplover can take steps to 
counteract whatever incidental effect consequent picketing 
may have on his employees. In any event, it would seem 
anomalous for the Board to attempt to shut off such con- 
sideration by declaring that any attempt to seek the co- 
operation of neutrals is conclusive proof of the unlawful- 
ness of common situs picketing. 


While it is true that the Second Circuit in N.Z.R.B. v. 
Associated Musicians, 226 F. 2d 900, did hold that “re- 
quests and threats addressed by respondents to employers, 
even though not illegal in themselves, may be considered 
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' in determining the motives for picketing,” it is submitted, 
first, that if that holding is taken to mean that such evi- 
dence standing alone would be sufficient, it is in error, and 
_ second, that in that case the Board and the Court relied 
on a great deal more than the simple fact that requests 
had been made to employers. Thus, the Court there found 
that the places which were unlawfully picketed did not 
harbor the labor dispute: 


“In our case the picketing does not come within the 
approved area of exception defined by the Moore Dry 
Dock criteria because neither the Stadium nor the 
Rink was at any time the situa of the dispute between 
the union and Gotham. The musicians worked at the 
studio, which could be readily, and in fact was, pick- 
eted. The musicians never worked at either of the sec- 
ondary locations, and there was no connection between 
the musicians and broadcasts made from the Stadium 
or the Rink.” 


In considering the holding of the Second Cireuit in the 
| Associated Musicians ease, this Court noted that there were 
a number of “factual distinctions between the two cases.” 
Included among such factual distinctions is the significant 
circumstance that the union’s picket signs were not prop- 
erly directed against the primary employer. 


Once again we find the Board relying on inferences de- 
rived from otherwise perfectly legitimate activities of the 
_ union, indeed, from what the Court and the Board have held 
in other cases, to be an exercise by the union of one of its 
rights. Under the Board’s reasoning, unions can seek to 
advise neutral employers of a labor dispute or can seek 
assistance and cooperation from neutral employers only at 
the peril of thereafter having to forego the right to picket. 


5. The actual object of the picketing as reasonably concluded 
from the evidence. 


It is the union’s position in this case that the actual 
object of the picketing, that is, “the concluding state of 
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things that the actor seeks to bring about; that which 
satisfies his aim” (Douds v. International Longshoremen’s 
Association, 224 F. 2d 455, at 459) was to reach Diaz’s 
employees at the place where they spent the major portion 
of their time and performed the major portion of their 
duties—to contact such employees for organizational pur- 
poses where it could be most practical and effective so to 
do. Quite obviously, the logical place for such picketing 
would be at the Port of Embarkation rather than at Diaz’s 
place of business where the drivers spent less than 25 min- 
utes per day. As noted above, even the Trial Examiner 
was impressed with the fact that there was “greater con- 
venience and practicality to the Teamsters in picketing at 
this [the Port] situs.” 


In addition to the physical circumstances of the picket- 
ing, we have in this record the uncontradicted testimony 
of the union’s president and business agent respecting the 
exact object and purpose of the picketing at the Port. The 


relevant aspects of this testimony are as follows (J.A. 48): 


“Q. (By Mr. Cassibry) Did you personally direct Mr. 
Schwehm or any other official of your union to 
inauguarte the organizational campaign against 
the Diaz Company? 

“A. (By Mr. Winters) I did. 


“Q. Did you investigate the situation as to the pos- 
sibilities of organization yourself or did you have 
to rely upon what your subordinates told you? 

“A. A combination of both. I personally investigated 
and I had other people on my staff investigate. 


“Q. Did you personally look at the Law Street address, 
which is the address of the Diaz Company’s prin- 
cipal place of business? 


“A. I did. 
“Q. Did you have knowledge at the time the organiza- 


tional efforts began against the Diaz Company of 
the type of work that he was engaged in? 


“A. ‘Yeu. 
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“Q. What was your experience as to your organization 
of the Diaz employees, your own personal knowl- 
edge, Mr. Winters? 

“A. My personal knowledge and experience is that we 
contacted the employees as best we could. We had 
several meetings with them, some in our union hall 
and one in their union hall and general contact 
with them while they were on the job. 

“Q. Did you make your organization efforts at the 
Law Street address? 

“A. We did at one time, yes. 

“Q. Now, when you finally decided to strike and picket 
the Diaz Company, did you make the decision as to 
where the pickets would be placed? 

“A. Yes. 

“Q. And what was your decision and why did you 
decide to picket where you did decide to picket? 

“A. Well, after a study and consultation with the 
people involved in the organizing campaign, we 
became aware that people spent very little time 
at the terminal; we then looked for the best place 
to reach them, and our studies showed that that 
would be at the wharf. 


“Q. At the Port of Embarkation wharf? 
“A. Port of Embarkation wharf. 


“Q. What did your study show as to where the em- 
ployees would spend the larger part of their time 
so that you would be able to contact them? 

“A. We checked three points: the terminal, the Delta 
Petroleum Company and the Port of Embarkation 
and our study showed that they spent a greater 
part of their work there at the Port of Embarka- 
tion. 


“Q. What was your experience as to being able to 
contact the employees at the Law Street address. 


“A. Very poor.” 


Surely, on the basis of the foregoing, if inferences are 
_ to be indulged in, is it not much more logical and reason- 
able for the Board in this case to draw an inference of 
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proper rather than improper motive? This would seem to 
be particularly true in view of the special protection given 
the right of picketing, not only under Section 13 of the 
Act but also under the First Amendment to the United 
States Constitution. If indeed it is, as we believe, the 
function of the Board to seek to protect rather than strain 
to proscribe the right of peaceful picketing of a primary 
employer, then the rule in N.L.R.B. v. Houston Chronicle 
Publishing Co., 211 F. 2d 848 (C.A. 5), is fully applicable. 
That rule states as follows: 


“When the Board could as reasonably infer a proper 
motive as an unlawful one, substantial evidence has 
not proved the respondent to be guilty of an unfair la- 
bor practice.” 


CONCLUSION 


It is respectfully submitted that there is no substantial 
evidence on the record in this case as a whole to compel the 
conclusion that an actual object of the picketing in this 
case was deliberately to draw neutrals, such as Ryan 
Stevedoring Company or Delta Petroleum, into the dispute 
with Diaz; that the Board in this case has only by conjec- 
ture or guess inferred that an actual object of the picketing 
was to involve neutrals, with no direct concrete evidence 
to support its guess. The Board’s conclusion that the 
picketing at the Port of Embarkation was prohibited by 
Section 8(b)(4) of the Act should be reversed. 
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STATEMENT OF QUESTION PRESENTED 


Petitioners engaged in lawful primary picketing at 
the premises of the employer with whom they had a 
labor dispute. In addition, petitioners picketed the 
trucks of the employer when the trucks stopped at 
the New Orleans Port of Embarkation where em- 
ployees of other employers were working. The ques- 
tion presented is whether the Board properly con- 
cluded that, in the circumstances of this case, the 
picketing at the New Orleans Port of Embarkation 
violated Section 8 (b) (4) (A) and (B) of the Na- 


tional Labor Relations Act, as amended. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13968 


GENERAL TrRucK DRIVERS, CHAUFFEURS, WAREHOUSE- 
MEN & Hevpers, Loca 270 oF THE INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN & HeEwpers oF AMERICA, AFL-CIO, Et 
AL., PETITIONERS 

Vv. 


NATIONAL LAaBor RELATIONS BosRD, RESPONDENT 


ON PETITION TO REVIEW AND ON PETITION FOR ENFORCEMENT 
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTIONAL STATEMENT 


This case is before the Court upon the petition of 
General Truck Drivers, Chauffeurs, Warehousemen 
& Helpers, Local 270 of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America, AFL-CIO, et al. (herein called 
“the Union’ or “petitioners’’) to review and set 
aside an order of the National Labor Relations Board 

(1) 
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In July 1956, the Union’s secretary-treasurer, 
James Peter Schwehm, requested the Diaz partners, 
_ Robert L. Diaz, Jr., and Warren G. Diaz, Sr., to rec- 
_ ognize the Union as the bargaining agent for their 
truck drivers and helpers, and presented a contract 
(J. A. 25-26). The Diaz brothers refused Schwehm’s 
request (J. A. 26). 

On August 1, 1956, Diaz having persisted in its re- 

fusal to deal with the Union, Schwehm stationed a 
_ picket at the Diaz office and garage, and also stationed 
a picket at the entrance to the New Orleans Port of 
_ Embarkation, an Army facility for the receipt and 
shipment of military materials (zb¢d.). The pickets 
_ were instructed to speak to no one but, if questioned, 
_ to hand out a leaflet, reading (2b7d.). 
: THIS PICKET IS DIRECTED AT THE 
EMPLOYEES OF DIAZ DRAYAGE CO. 
WE ARE ATTEMPTING TO ORGANIZE 
THE EMPLOYEES OF DIAZ DRAYAGE 
CO. THIS IS ALL I CAN TELL YOU 
ACCORDING TO LAW. 


The pickets carried signs, stating (zbzd.) : 


ORGANIZATIONAL 

PICKET 

DIAZ DRAYAGE CO. 

NON-UNION 

DIAZ EMPLOYEES 

JOIN OUR UNION 

FOR BETTER WAGES AND 
WORKING CONDITIONS 

GEN. TRUCK DRIVERS LOCAL 270 
A. F. L. C. I. O. 
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The picketing at the Diaz office and garage con- 
tinued until August 3, on which date the Union was 
restrained from further picketing by a State court 
injunction (J. A. 28).* The picketing, before it was 
restrained, reached all Diaz truck drivers and helpers, 
who spent from 5 to 7 minutes at the premises to 
pick up their keys in the morning and to depart with 
their trucks, and about 15 minutes to return their 
trucks in the afternoon and to get them ready for the 
next morning’s departure (J. A. 31). 

The picketing at the Port of Embarkation pre- 
vented the unloading of all Diaz trucks. About 90 
percent of the Diaz business is hauling oil from the 
premises of oil suppliers to the Port (J. A. 31). 
Diaz trucks are checked and unloaded by employees 
of the Ryan Stevedoring Company, who are repre- 
sented by Local 1655, International Longshoremen’s 
Association, Independent (J. A. 26, 28-29). The 
Union’s president, Charles D. Winters, acknowledged 
that Local 1655 had previously respected the Union’s 
picket lines at the Port of New Orleans (J. A. 34).° 
Consistent with this practice, Ryan’s employees re- 
fused to check and unload Diaz trucks on August 1 
and 2 because of the picket stationed by the Union 
while the Diaz trucks were present at the Port (J. A. 
28-30). These employees were assigned to other work 
by Lawrence King, Ryan’s clerk in charge of dock 
unloading operations and a member of Local 1655 


* This injunction was dissolved on August 13 (J. A. 28). 

* James Schwehm, another Union official, testified that respect 
for picket lines was a general policy and was expected of all 
local unions in New Orleans (J. A. 34). 
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(zbed.). Earl Dennies, Local 1655’s president, was 
summoned to the dock by King, upon the initial 
refusal of Ryan’s employees to unload Diaz trucks, 
but did not interfere with the employees’ decision not 
to work on those trucks (zbid.). The Union for its 
part made no effort to disabuse Ryan’s employees of 
the notion that the picketing was to encourage them 
to cease servicing Diaz trucks (J. A. 18, 39). 

As related, the Union’s picketing was restrained by 
a State court injunction issued on August 3 and dis- 
solved on August 13. On the latter date, the Union’s 
president, Charles D. Winters, received a call from 
R. H. Maxwell, an official of the Delta Petroleum 
Company, Diaz’ principal customer (J. A. 33). Max- 
well urged Winters not to resume picketing Diaz’ 
trucks until Delta oil had been unloaded from trucks 
at or en route to the docks (zbid.). If Winters 
agreed, Maxwell promised to urge Delta to use other 
truckers so long as the Union continued to picket 
Diaz (zb7d.). Winters consented to Maxwell’s request 
(ibzd.). 

The Union did not thereafter resume its picketing 
of Diaz trucks at the Port of Embarkation. On 
August 17, the United States District Court for the 
Eastern District of Louisiana, on petition of the Gen- 
eral Counsel of the National Labor Relations Board 
pursuant to Section 10 (1) of the Act, entered a tem- 
porary restraining order enjoining such picketing. 
Pursuant to the statutory scheme, this order was dis- 
solved following issuance of the Board’s Decision and 
Order (No. 6048, D. C. E. D. La.) (J. A. 28). 


447191—57——-2 
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Il. The Board’s conclusions and order 


Upon the foregoing facts and the entire record, the 
Board concluded that petitioners violated Section 8 
(b) (4) (A) and (B) of the Act by inducing and 
encouraging the Ryan employees not to handle oil 
delivered in Diaz trucks, with an object of forcing or 
requiring Diaz customers to discontinue business re- 
lations with Diaz and so force Diaz to recognize and 
bargain with the Union as the representative of its 
employees (J. A. 18-19). 

Accordingly, the Board ordered petitioners to cease 
and desist from the unfair labor practices found and 
directed petitioners to post appropriate notices (J. A. 
19-21). 

SUMMARY OF ARGUMENT 

The basic issue here is whether petitioners’ picket- 
ing at the New Orleans Port of Embarkation violated 
the statutory proscription set forth in Section 8 (b) 
(4) (A) and (B) of the Act. In its factual frame- 
work, that issue falls in the same general category as 
that presented to this Court in Brewery and Beverage 
Drivers v. N. L. R. B. (Washington Coco-Cola), 95 
U.S. App. D. C. 117, 220 F. 2d 380, and in Sales Driv- 
ers v. N. L. R. B. (Campbell Coal), 97 U.S. App. D. C. 
173, 229 F. 2d 514, certiorari denied, 351 U. S. 972, 
recently reconsidered following a remand, sub. nom. 
Truck Drivers v. N. L. R. B., No. 18651, decided Oc- 
tober 28, 1957. In sum, those decisions hold that the 
existence of a separate place of business of the pri- 
mary employer where his employees can be picketed, 
while a relevant factor, does not of itself warrant the 
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ARGUMENT 


Substantial evidence supports the Board’s conclusion that 
petitioners’ picketing at the New Orleans Port of Embarka- 
tion violated Section 8 (b) (4) (A) and (B) of the Act 


A. The controlling principles 


Section 8 (b) (4) (A) and (B) of the Act, so far 
as relevant here, provides that it shall be an unfair 
labor practice for a union or its agents— 


To engage in, or to induce or encourage the 
employees of any employer to engage in, a 
strike or a concerted refusal in the course of their 
employment * * * to perform any services, 
where an object thereof is: (A) forcing or re- 
quiring * * * any employer or other person 
* * * to cease doing business with any other 
person; (B) foreing or requiring any other em- 
ployer to recognize or bargain with a labor or- 
ganization as the representative of his employees 
unless such labor organization has been certified 
as the representative of such employees under 
the provisions of section 9. 

The question here presented is whether petitioners’ 
picketing at the Port of Embarkation violated this 
statutory proscription. 

Preliminarily, it should be noted that the Section 


spells out two prerequisites for the finding of a vio- 


lation. First, the labor organization must be found to 
have engaged in, or to have induced the employees of 
an employer to engage in, a strike or a concerted 
refusal in the course of their employment to perform 
services. Second, it must be found that “an object” 
of that conduct is to require the cessation of busi- 
ness relations between the employer and any other 
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N. L. BR. B., 89 U. S. App. D. C. 155, 162, 191 F. 2d 
642, 649, certiorari denied, 342 U. S. 869. In this way 
an accommodation is made between the “dual con- 
gressional objectives of preserving the right of labor 
organizations to bring pressure to bear on offending 
employers in private labor disputes and of shielding 
unoffending employers and others from pressures in 
controversies not their own.” N. L. R. B. v. Denver, 
supra, 341 U.S. at 692. 

The applicability or non-applicability of Section 8 
(b) (4) (A) is relatively simple, therefore, where a 
traditional primary picket line is involved or, con- 
versely, where a union undisguisedly engages in sec- 
ondary picketing where no employees of the primary 
employer are present. Where, however, the picketing 
takes place at a situs where employees of both the 
primary employer and other employers are at work, 
the situation is not so clear-cut. To the extent that 
picketing at such a common situs results in a cessation 
of business relations, the question is whether the 
bringing about of such a cessation was a thrust or 
objective of the union’s activity or merely an inci- 
dental result of what was basically primary picketing. 
Critical here is what the union intended. If its in- 
tention, even in part (see Denver Building, p. 10, n. 6, 
supra), was to bring about a cessation of business re- 
lations between the employer and “any other person” 
the statutory violation is established. 

The question here presented is not a novel one in 
this Court. In broad outline it falls in the same 
category as that presented to this Court in Brewery 
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the fact that Campbell had other places of busi- 
ness, not common with a neutral employer, 
which could be and were being picketed. * * * 
Section 8 (b) (4) (A) does not contain a pro- 
vision which condemns concerted activities of 
employees with respect to their own employer 
merely because it occurs at a place where it 
comes to the attention of and incidentally affects 
employees of another, even where the activity 
could be carried on at a place where the pri- 
mary employer alone does business. The eaist- 
ence of a common site, of such incidental effect, 
and of another place which can be picketed, are 
factors to be considered in determining whether 
or not the section has been violated, but alone 
are not conclusive. [Emphasis supplied. ] 
Accordingly, this Court, noting that there were addi- 
tional facts in the Campbell Coal record which were 
not the subject of Board findings (97 U. S. App. 
D. C. at 174, n. 2, 229 F. 2d at 515, n. 2), remanded 
the case to the Board. The Board upon reconsider- 
ation of the case pointed out that the additional facts 
in the case corroborated its initial view that the pick- 
eting in question violated the statute and, on the basis 
of all the elements in the case, reaffirmed its order, 
116 NLRB 1020. The reaffirmed order was brought 
to this Court for review and on the basis of the re- 
vised findings this Court, one judge dissenting, en- 
forced the Board order. Truck Driversv. N. L. R. B.. 
No. 13651, decided October 28, 1957. 
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B. The instant case 


In view of the foregoing holdings of this Court, we 
do not argue here that petitioners’ picketing at the 
Port of Embarkation was unlawful solely because 
Diaz, the primary employer, had a permanent estab- 
lishment in the area where it alone did business and 
where its employees could adequately be picketed. 
We do argue that this circumstance, concededly rele- 
vant, together with other circumstances found and 
considered by the Board (J. A. 18-19) amply sup- 
ports its finding of a violation. 

Turning to the facts of record in the instant case, 
it is undisputed that petitoners, balked in their effort 
to obtain recognition as bargaining representative of 
Diaz’ truckers and helpers, resorted to picketing to 
achieve their purpose. In addition to maintaining 
a picket at Diaz’ office and garage, which was the base 
of operations of all Diaz’ employees including its 
truck drivers and helpers, petitioners also stationed 
a picket at the New Orleans Port of Embarkation 
during the periods when Diaz trucks were on those 
premises. The direct result of the picketing at the 
Port—a result which petitioners from prior experience 
knew would occur (supra, p. 4)—was that the em- 
ployees of Ryan Stevedoring Company, a neutral, 
were induced and encouraged not to service Diaz’ 
trucks when they delivered oil to the Port. The es- 
sential question, therefore, as in Coca-Cola and in 
Campbell Coal, is whether it was an object of peti- 
tioner’s picketing at the Port, rather than a mere ‘‘in- 
eident’’ of permissible primary picketing (supra, 
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pp. 10-11), to cause Diaz’ customers to cease doing busi- 
ness with him and to force Diaz to deal with the 
Union as the representative of Diaz’ employees not- 
withstanding the Union’s lack of certification under 
Section 9. ~ 

The evidence shows that the picketing at the Port 
of Embarkation was largely superfluous if petitioners’ 
sole object was to organize the Diaz truckdrivers and 
helpers. Since these employees reported to Diaz’ 
premises each morning and also at the close of each 
day, petitioners had an adequate opportunity, so far 
as picketing was concerned, to convey their appeal to 
the employees to join the Union ‘‘for better wages and 
working conditions.’’ Petitioners could have followed 
this up by talking to the employees about the advan- 
tages of joining the Union as they came in and out 
of Diaz’ premises and also at the Port of Embarka- 
tion as they waited for their trucks to be unloaded. 
In fact, the record indicates that petitioners’ repre- 
sentatives did speak to the Diaz employees at the Port 
of Embarkation (J. A. 28, 34). Considering these 
wholly adequate means of organizing Diaz’ employees, 
the fact that petitioners engaged in duplicate picket- 
ing at the Port of Embarkation cogently suggests, at 
the very least, that this duplicate picketing was in- 
tended not so much as a further appeal to Diaz’ em- 
ployees to join the Union, but rather as an appeal to 
Ryan’s employees not to unload Diaz trucks. 

Moreover, this factor does not stand alone. See 
Campbell Coal, supra, p. 13. As the Board expressly 
noted (J. A. 18) the Union ‘‘could reasonably antici- 
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pate, based on past observance of its picket lines at 
the Port by ILA Local 1655, that Local 1655 members 
employed by Ryan would cease working upon the ap- 
pearance of a picket regardless of the legend on the 
picket sign.’ Yet notwithstanding this knowledge 
the Union “made no effort to disabuse Ryan’s em- 
ployees of the notion that the picketing was to encour- 
age them to cease servicing Diaz’ trucks” (zbid.). The 
record is clear that, as members of Local 1655, the 
Ryan employees were bound by custom and practice 
to honor the Union’s picketing of Diaz and that peti- 
tioners were aware of this fact (J. A. 33-35). Ac- 
cordingly, if petitioners intended to limit their pick- 
eting appeal at the Port of Embarkation to Diaz em- 
ployees, it would have been reasonable for them to so 
notify the Ryan employees. See Truck Drivers v. 
N. L. R&R. B., No. 13651 sl. op., pp. 3, 4; ef. N. L. R. B. 
v. General Drivers, 225 F. 2d 205, 207-208, 211 (C. A. 
5), certiorari denied, 350 U. S. 914. Petitioner did 
not do so. 

We do not suggest here that an affirmative obliga- 
tion is always imposed upon a union to dissipate any 
misunderstanding of the purpose of its picketing. 
Thus, in the case of the picket placed at the Diaz 
premises, the obvious impact of the picketing was on 
the Diaz employees and petitioners had no obligation 
to inform employees of other employers approaching 
the picket line that the picketing was not intended as 
a direct appeal to them to withhold their services. 
Such a view would unduly narrow the permissible 
scope of primary activity protected by Sections 7 and 
13 of the Act. Accordingly, as already set forth, p. 
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10, the degree of inducement of secondary employ- 
ees which may result even from a primary picket line 
has uniformly been regarded as being merely “inci- 
dental” to the exercise of activities affirmatively pro- 
tected by the Act. 

The situation is quite different, however, when, as 
here, the picketing is not at the primary employer’s 
separate place of business but is extended to a site 
where employees of neutral employers are also at 
work. That employees of the neutral employers might 
misconceive the object of the latter kind of picketing 
is more than merely conjectural. And this would be 
particularly true here, since petitioners were aware 
that the picketing at the Port, irrespective of the na- 
ture of the picket signs, would be regarded as being 
addressed to the Ryan employees unless the Union 
expressly and affirmatively disavowed that objective. 
Under these circumstances the Board could properly 
regard petitioners’ failure to disavow as further evi- 
dence that the Union intended its picketing at the 
Port of Embarkation as an appeal to the Ryan em- 
ployees not to service Diaz Trucks.’ 


7 The same conclusion would follow, of course, by analogy to 
ordinary principles of tort liability where tortfeasors are held 
liable for foreseeable consequences of their acts. See, for exam- 
ple, Attleboro Mfg. Co. v. Frankfort, etc. Co., 240 Fed 573, 579 
(C. A. 1), and cases cited; Restatement of Torts, Sec. 314, com- 
ment c. While the liability imposed by Section 8 (b) (4) may 
be more limited than the usual liability for tort (see Douds v. 
I. L. A., 294 F. 2d 455, 459 (C. A. 2) ), certiorari denied, 350 U. S. 
873, under the unique circumstances here, where the secondary im- 
pact of the picketing was not merely foreseeable but a virtual cer- 
tainty, the Board was plainly warranted in drawing the inference 
which it did. 
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The Board found even further evidence of this pro- 
seribed intent in petitioners’ dealings with Delta Oil 
Company, Diaz’ principal eustomer for the hauling of 
oil to the Port (J. A. 18-19). Delta, ike the other 
parties involved, was apparently aware that if the 
Union placed a picket at the Port pursuant to its dis- 
pute with Diaz, Ryan employees would cease servicing 
Diaz Trucks. In any event, when the state court in- 
junction, which had brought an end to the picketing, 
was dissolved on August 13 (supra, p. 4), Max- 
well, a Delta official, mmmediately called Union Presi- 
dent Winters and asked that the Union not resume 
picketing until Delta oil already loaded on Diaz trucks 
and enroute to the Port could be unloaded. In return 
Maxwell undertook to obtain another trucker there- 
after so long as the Union continued its picketing. 

If, as petitioners profess, the object of the picketing 
at the Port was solely to induce Diaz drivers to join 
the Union, Winters would presumably have assured 
Maxwell that the Union did not mtend to involve 
employees of neutral employers in their dispute and 
would likewise have made this information available 
to Ryan and Ryan’s employees. Instead, Winters 
assented to the arrangement and to Delta’s under- 
taking to cease doing business with Diaz so long as 
petitioners’ dispute with Diaz continued. The Board 
was therefore plainly warranted in regarding the 
Union’s dealings with Delta as further evidence that 
petitioners’ interest in picketing at the Port of Em- 
barkation, at least in part, was to bring about a cessa- 
tion of business between Diaz and its customers for 
the further object of compelling recognition. This 
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finding does not conflict with the principle of law that 
a Union is within its rights in appealing directly to 
neutral employers not to deal with the primary em- 
ployer or in entering into arrangements with neutral 
employers for that purpose. For here, as in Truck 
Drivers v. N. L. R. B., No. 13651, sl. op. p. 4, “the 
combination of circumstances could be considered by 
the Board in determining that an object of the picket- 
ing came within the object condemned by the second- 
ary boycott section of the statute.’’ See also N. L. RB. 
B. v. Denver Bldg. & Constr. Trades Council, 193 F. 
2d 421, 423-424 (C. A. 10); N. L. RB. B. v. Local Union 
No. 55, 218 EF. 2d 226, 231 (C. A.10);N.L. RB. B. v. Asso- 
ciated Musicians, 226 F. 2d 900, 904 (C. A. 2), certiorari 
denied, 351 U. 8S. 962. 

The substantiality of the foregoing evidence as to 
the Union’s unlawful secondary objectives is not di- 
minished by the fact, emphasized by petitioners (Br. 
35-37), that the Union’s picketing at the Port of 
Embarkation may have complied with the Moore Dry- 
dock criteria for common situs picketing.® At most, 


®In Moore Drydock Co., 92 NURB 547, the Board laid down 
certain evidentiary tests to aid in determining whether picketing 
at a site where both primary employees and employees of 
neutral employers were working would be regarded as primary 
and lawful, or secondary and unlawful. In essence, Moore 
Drydock requires that such common situs picketing be pre- 
cisely limited in time and place, and be explicit as to its ob- 
jective. However, as the Board indicated in the instant case 
(J. A. 19), it has consistently regarded the Moore Drydock 
criteria as irrelevant where, unlike the situation in Moore Dry- 
dock itself, the primary employer has a separate place of busi- 
ness at which the dispute can adequately be publicized without 
resort to a common situs where employees of other employers 
are working. 





20 


since the Moore Drydock criteria are only evidentiary 
guides (N. L. R. B. v. General Drivers, supra, 205 F. 
2d at 209, cited with approval by this Court in Sales 
Drivers v. N. L. R. B., supra, 97 U. S. App. D. C. at 
177, 229 F. 2d at 518), the controlling question in 
each case is whether on the record presented, there is 
“substantial evidence that the unlawful objective 
actually existed” (205 F. 2d at 209). That is, even 
though the Moore Drydock criteria are complied with, 
other evidence may override the inference of primary 
purpose which otherwise might follow from such com- 
pliance. 

In the Board’s view this was true here. Peti- 
tioners contend (Br. 43-44) that the Board could as 
logically and reasonably have drawn an inference of 
proper rather than improper motive. We believe the 
record does not support this contention. But even 
assuming its validity, this Court has recognized that 
the Board’s interpretation of the Act and its applica- 
tion even in doubtful situations is entitled to great 
weight. Truck Drivers v. N. L. R. B., No. 13651, sl. 
p. p. 4, quoting from N. L. R. B. v. Denver Bldg. & 
Constr. Trades Council, 341 U. S. at 692. Accord- 
ingly, even on petitioners’ view, the Board’s findings 
would be entitled to affirmance.’ 


* Petitioners rely on ¥. LZ. R. B. v. Houston Chronicle Pub- 
lashing Co., 211 F. 2d 848 (C. A. 5) for the proposition that the 
substantial evidence test is not satisfied if the Board could as 
reasonably infer a proper motive as an unlawful one (Br. 44). 
The Fifth Circuit subsequently recognized that this asserted 
principle was contrary to the settled rule and expressly modi- 
fied the Houston Chronicle rule in NV. L. R. B. v. Coats & 
Clark, Inc., 231 F. 2d 567, 572. 
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CONCLUSION 


For the foregoing reasons, it is respectfully re- 
quested that a decree should be entered enforcing the 
Board’s order in full. 


JEROME D. FENTON, 
General Counsel, 
STEPHEN LEONARD, 
Associate General Counsel, 
Marce, Mariet-Prevost, 
Assistant General Counsel, 
ARNOLD ORDMAN, 
MELVIN POoLLaAcK, 
Attorneys, 
National Labor Relations Board. 


NOVEMBER 1957. 





APPENDIX é 


The relevant provisions of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 29 U. S. C. Sees. 
151, et seq.), are as follows: 


RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the pur- 
pose of collective bargaining or other mutual 
aid or protection, and shall also have the right 
to refrain from any or all of such activities 
except to the extent that such right may be 
affected by an agreement requiring member- 
ship in a labor organization as a condition of 
employment as authorized in section 8 (a) (3). 


UNFAIR LABOR PRACTICES 
* * * * * 


Sec. 8 (b). It shall be an unfair labor practice 


for a labor organization or its agents— 
* * * * * 


(4) To engage in, or to induce or encourage 
the employees of any employer to engage in, a 
strike or a concerted refusal in the course of 
their employment to use, manufacture, process, 
transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to 
perform any services, where an object thereof 
1s: 

(A) foreing or requiring any employer or 

self-employed person to join any labor or em- 
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ployer organization or any employer or eee 
person to cease using, selling, handling, trans 

porting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, 
or as cease doing business with any other per- 


(B) forcing or requiring any other employer 
to recognize or bargain with a labor organiza- 
tion as the representative of his employees un- 
less such labor organization has been certified 
as the representative of such eae under 
the provisions of section 9 * 


LIMITATIONS 


Sec. 13. Nothing in this Act, except as spe- 
cifically provided for herein, shall be construed 
so as either to interfere with or impede or di- 
minish in any way the right to strike, or to 
on the limitations or qualifications on that 
rig. 
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